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Executive Summary

This report analyzes and recommends options for improvement in conserving

threatened and endangered and potentially threatened and endangered species in

California. Particular attention is paid to achieving (1) an effective transition from

species-focused to ecosystem-focused policy strategies, (2) better cooperation with local

governments and private landowners, (3) better coordination with overall land use law,

and (4) a sounder, more equitable funding system.

The important conclusions of this analysis include:

1.

Species protection is being replaced as a policy goal with "ecosystem
conservation," encompassing more habitat and more species, seeking to
avoid species decline to threatened or endangered levels. Policies evolve as
learning occurs (five alternative policy strategies are identified below).

Successful ecosystem conservation requires making rule enforcement under
endangered species acts a rare event; success will come largely as other
institutions and individuals incorporate ecosystem conservation into their
ongoing decisions and activities.

If private property owners and proponents of projects are to be enlisted in
the effort to conserve species, they need incentives to do so and
compensation for voluntary ecosystem conservation.

Those societal processes that influence land use decisions, including state,
local and regional governmental bodies, as well as financial institutions and
economic and demographic factors, are central to ecosystem conservation;
the goals of ecosystem conservation are one of many factors shaping land
uses.

Making the goals of ecosystem conservation a clearly stated, but seamless,
part of land use processes is the best strategy for achieving those goals;
this suggests that working closely with local, regional, state and national
governmental entities with land use policy responsibilities is necessary.

Protecting species requires both "scientific” and "policy implementation”
information ranging from the mapping of natural communities through
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peer-reviewed and public-authority legitimated protocols for management
of ecosystems and mitigation measures in cases where species are
threatened or endangered. These information systems are not now well-
supported, well-developed or widely-accepted and used, with the
consequence that more uncertainty and conflict arises than is necessary.
Even the extent of species decline is not well established. Models exist in
other policy arenas that can guide efforts to improve information here.

7. Lack of information regarding costs of participating in protection and
conservation efforts is a critical barrier to private land owners and local and
regional governments. Information about these costs should be improved.

8. Moreover, the information gaps are exacerbated by the current system's
allocation of large planning costs to local governments and private property
owners and of most mitigation costs to private property owners. This
provides both incentives to avoid participation in species and ecosystem
conservation. These financial disincentives to conserve species and
ecosystems need to be reversed and replaced with positive incentives.

9. A concept which deserves exploration is creation of insurance against
increased costs where land uses are restricted by conservation efforts or
mitigation costs are imposed.

10.  Policy strategies to protect species are changing radically. Efforts to reap
the improvements in both protection of biodiversity and in ability to
achieve other societal values sought with a shift to ecosystem conservation
will require very large changes in the capacities and behaviors of the
national, state, regional and local governmental agencies involved in this
arena. These changes must proceed in linked and reinforcing manners.

Several techniques were used in the analyses reported here, including review of
documents provided by the California Department of Fish and Game, review of avail-
able literature on endangered species protection in this nation and in others, and inter-
views with individuals knowledgeable about endangered species protection. Addition-
ally, ihe experience of the‘resmrch team in analyzing analog policy processes, includ-
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ing land use, environmental protection, transportation, and energy, among others, and

general knowledge of policy processes in California and elsewliere provided insights

into this policy arena.

[ Five approaches to ) protection of endangered species can be identified:

historical (species listing and project-linked mitigation)

currens practices (adds multi-species, regional planning, such as in Riverside
County's Multi-Species Strategy)

ecosystem conservation (planning natural community regions, as in the Natural
Communities Conservation Planning process)

integrating plans (as in Governor Wilson's Strategic Growth Plan, where the
strategy is to make state, regional and local plans for land use, transportation,
air quality, endangered species, etc., integrated and congruent)

*learning systems"” (as in the Regional Comprehensive Planning effort being un-
dertaken by the Southern California Association of Governments and other na-
tional, state and regional organizations, which emphasizes integrative, iterative
planning processes divided between regional and subregional arenas, character-
ized by joining technical information and political judgment to meet legal re-
quirements and desired goals for the region and conscious efforts to stress plan
revisions and mediation and rely far less on rule enforcement and litigation

remedies for non performance )
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Efforts to protect endangered species are becoming vastly more complex than

when initiated with passage of the national Endangered Species Act (ESA) in 1973 and

are likely to become more complex still. Perhaps nowhere are these changes more visible

than in California, which incorporated earlier policies into its own Endangered Species Act

(CESA) in 1984. While the goals of the "Acts," as the two are referred to here, remain in

place, new strategies are being developed to pursue protection of species. Further changes

in strategy will be needed over the next few years. Identifying some of those possible

strategies and sorting out the most promising is the ultimate purpose of this effort.

The important conclusions of this analysis include:

1.

Species protection is being replaced as a policy goal with "ecosystem con-
servation," encompassing more habitat and more species, seeking to avoid
species decline to threatened or endangered levels.

Successful ecosystem conservation requires making rule enforcement under
the endangered species acts a rare event; success will come largely as other
institutions and individuals incorporate ecosystem conservation into their
ongoing decisions and activities.

If private property owners and proponents of projects are to be enlisted in
the effort to conserve species, they need incentives to do so and compen-
sation for voluntary ecosystem conservation.

Those societal processes that influence land use decisions, including state,
local and regional governmental bodies, as well as financial institutions and
economic and demographic factors, are central to ecosystem conservation,
the goals of ecosystem conservation are one of many factors shaping land
uses.

Making the goals of ecosystem conservation a clearly stated, but seamless,
part of land use processes is the best strategy for achieving those goals;
this suggests that working closely with local, regional, state and national
governmental entities with land use policy responsibilities is necessary.

Protecting species requires both “scientific” and "policy implementation"
information ranging from the mapping of natural communities through
peer-reviewed and public-authority legitimated protocols for management
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10.

of ecosystems and mitigation measures in cases where species are threat-
ened or endangered. These information systems aré not now well-sup-
ported, well-developed or widely-accepted and used, with the consequence
that more uncertainty and conflict arises than is necessary. Even the extent
of species decline is not well-established. Models exist in other policy are-
nas that can guide efforts to improve information here.

Lack of information regarding costs of participating in protection and con-
servation efforts is a critical barrier to private land owners and local and
regional governments. Information about these costs should be improved.

Moreover, the information gaps are exacerbated by the current system's
allocation of large planning costs to local governments and private property
owners and of most mitigation costs to private property owners. This pro-
vides both incentives to avoid participation in species and ecosystem con-
servation. These financial disincentives to conserve species and ecosystems
need to be reversed and replaced with positive incentives.

A concept which deserves exploration is creation of insurance against in-
creased costs where land uses are restricted by conservation efforts or
mitigation costs are imposed.

Policy strategies to protect species are changing radically. Efforts to reap
the improvements in both protection of biodiversity and in ability to
achieve other societal values sought with a shift to ecosystem conservation
will require very large changes in the capacities and behaviors of the na-
tional, state, regional and local governmental agencies involved in this
arena. These changes must proceed in linked and reinforcing manners.

California is blessed with a rich biodiversity, encompassing eleven biogeographic

regions, 396 habitat types and more plant and animal species than any other state. Under

ESA, 64 animals and 44 plants are listed as threatened or endangered. Seventy-three ani-

mals and 213 plants are listed as threatened or endangered under the CESA or California

Native Plant Protection Act of 1977. Most of these listings as threatened or endangered

are the result of habitat losses.
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A few cases of threatened or endangered species are the result of human actions
other than habitat modification, such as DDT residues in food chains weakening the eggs
of Brown Pelicans, but the linkage to habitat is usually critical. The focus here is on land
habitat-related impacts on species viability, the largest number of cases and those where
policies are changing most rapidly. To maintain a sharper focus, water habitats, where the
scientific and policy issues differ somewhat, are not given much attention.

Some successes are evident in the effort to protect species, including progress
made in protection of specific species (such as the Bald Eagle) and in creation of a number
of protected habitats (the California Department of Fish and Game owns or manages
56,489 acres of habitat for threatened or endangered species). Perhaps most importantly,
the goal of species protection is placed firmly on the public policy agenda and has suffi-
cient societal support that it is unlikely to be dislodged.

As with any policy, endangered species protectidn policies can be improved and
possible reauthorization of the ESA in 1994 ensures that varying proposals for improve-
ment will be fully debated. In California, interest in improving policies is sizable, with nei-
ther those focused 'on species protection nor those concerned about the impacts of these
policies upon property and businesses currently fully satisfied.

California is the location of several endangered species controversies, such as the
Spotted Owl and protection of the Sacramento-San Joaquin Estuary, which are influencing
national policy debates. Additionally, the State is undertakir_lg a cutting edge experiment in
management of large areas of important habitat, the Natural Communities Conservation
Planning (NCCP) program, which will provide information about how to improve endan-
gered species policies and implementation. This effort has now been linked to national
policy through the manner in which the gnatcatcher has been listed as a threatened species
in Secretary of the Interior Babbitt's order of April 1, 1994.

Thus, it is a propitious time to analyze the current state of endangered species

policies, to extract lessons from two decades of experience, to anticipate unfolding events
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and to suggest directions in which policies can evolve over the next decade. Such an ex-

amination and laying out of alternative future actions is undertaken here. The goals are to:

1. Understand the evolution of endangered species policies.

2. Identify strategies for better coordination with overall land use law, and
better cooperation with local governments and private land owners.

3. Identify steps which could improve the implementation of endangered species
policies. _

4. Identify strategies for a sounder, more equitable funding system.
These four goals are addressed in the report. The intended audience of this exami-

nation is the larger community of those interested in endangered species policies, including

policy makers, their staffs, advocacy groups and interested citizens.

L Policies Evolve as Learning Occurs

Protecting Species is a Complex Process

Protection of endangered species in California is a complex process. As already
noted, it involves both national and state laws. The United States Fish and Wildlife Service
(FWS) and the California Department of Fish and Game (DFG) are primarily responsible
for implementation of the Acts. Decisions and cooperation of other national and state
agencies and actions of local governments are critical to success. Additionally, actions of
private land owners and of proponents of changes in land uses, interrelationships with
other significant public policies (such as the National Environmental Protection Act or the
California Environmental Quality Act), and the constraints imposed by public and private
institutions which shape business practices (such as tax codes, bank regulations, or deci-
sion rules of financial institutions) are all relevant.

The national Endangered Species Act and the California Endangered Species Act
have many parallels and some differences. Most fundamentally, they share a common
strategy to protection of species, being rule-oriented after species decline is severe, rather

than providing incentives to conserve species. Similar provisions of both include listing as
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threatened or endangered, wide coverage of species (e.g., bird, mammals, fish, amphibi-

ans, invertebrates, reptiles and plants) and prohibitions against "taking" of threatened and

endangered species. Differences include mandatory recovery plans for the ESA, protection

of candidate species for one year under the CESA, and some differences in definitions of

"taking" and of provisions for incidental take during otherwise legal or permitted activi-

ties.
R "The California Department of Fish and Game has the primary responsibility for
implementation of the CESA. For its several roles, which also include enforcement of
game laws and oil spill prevention and clean up, among others, the DFG has an estimated
budget for 1992-93 of $159 million and an authorized work force of 2175. Activities sup-
porting endangered species are concentrated in the Natural Heritage, Environmental
Services and Wildlife Management Divisions of DFG, with total budgets of $54 million
and 218 authorized positions in 1992-93. The Inland Fisheries and Bay-Delta Divisions,
with a budget of $57 million, have significant endangered species responsibilities within
their arenas.

The United States Fish and Wildlife Service has the primary responsibility for im-
plementation of the ESA within thé State of California. It has a total budget of $20.5 mil-
lion for expenditure in California, of which $4.4 million and 78 personnel are for units with
endangered species program responsibilities. |

Excluding fisheries and hatcheries, the FWS owns or manages 364,927 acres in
California although not all solely for endangered species protection. Through oversight of
lands that serve as habitats of species listed as threatened or endangered under the ESA,
the FWS exercises indirect control over-vast areas of privately held lands in California; by
one estimate, as much as one-third of the total privately held land in California may be
within the boundaries of known habitats of listed species. The United States National Ma-

rine Fisheries Service has similar responsibilities within waters under its purview.
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How the national ESA aqd the CESA interrelate and how they are implemented .
are obviously critical to the protection of species. National government preemption pow-
ers allow it to define the boundaries of staté action, as occurred clearly with passage of the
Federal Marine Mammals Protection Act (1972). The relevant national agencies, or courts
interpreting national laws, can sometimes override positions developed through State pol-
icy processes.

Coordination and cooperation also occurs. Funds transferred from the national
government contributed $26 million to overall DFG operations (which includes much
more than endangered species, of course) in 1992-93 and additional support was provided
to the NCCP, to be discussed below.

Other national and state agencies make decisions and own lands that are important
for endangered species policies. Decisions by the United States Forest Service, National
Park Service, Bureau of Reclamation, Bureau of Land Management and Corps of Engi-
neers all affect habitats and species, for example. Additional lands are in military bases and
installations. Similarly, decisions of the California Departments of Water Resources, Parks
and Recreation, and Transportation gﬁ'ect habitats and species. The national government
owns 47 percent of the total land in California, the State 2 percent and local and regional
governments an additional 2 percent, leaving 49 percent privately owned. .

Local and regional governments, including cities, counties, special districts, county
transportation commissions, and councils of governments all make decisions which affect
endangered species. They do so directly with infrastructure projects, such as roads or
water systems. More powerfully, they regulate land uses, deciding allowable uses of pri-
vate lands. Inescapibly, given their reliance on revenues which are distributed to the point
of generation (property and sales taxes) and the reductions of their revenues the State has
imposed to balance its budget, local governments commonly seek to -make land use deci-
sions which increase their revenues over expenses. In this context, endangered species

protection can collide forcefully with other priority concemns.
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Nonetheless, some jurisdictions have developed innovative approaches to endan-
gered species protection, usually when they needed to in order to continue to make land
use decisions. As examples, Kern County developed an "Endangered Species Element” to
its General Plan, Riverside County has developed a Multiple Species Habitat Conservation
Strategy and the City of Carlsbad has developed a city-wide Habitat Conservation Plan
under the NCCP umbrella.

Non-Governmental Actors: Several environmental and conservation groups are
important contributors to endangered species policy debates. Examples include Defenders
of Wildlife, The Audubon Society, The Sierra Club, the Planning and Conservation
League, the Environmental Defense Fund and the Natural Resource Defense Council,
among others. The Nature Consewaﬁcy, and also a number of local land trusts, are also
important actors in habitat protection. Between 1978 and 1991, the California Nature
Conservancy acquired nearly 320,000 acres of lands of high biological significance, regu-
larly transferring some to others for on-going management while adding new areas of
significance. Succe_ssfu'l initiatives supported by the Planning and Conservation League
and others provided funding for acquisition and management of parks and wilderness ar-
eas. The Wildlife, Coastal, and Park Lands Conservation Act of 1988 earmarked
$776,000,000 for lands acquisition and development for parks, wild life habitat and related
purposes. The Tobacco Tax and Health Initiative, also passed in 1988, earmarked 2.5 per-
cent (about $15 million) of a total of $600 million anticipated to be raised annually by
taxes on tobacco products to programs to protect, restore, or maintain fish, waterfowl,
and wildlife habitat. In June 1990, passage of the California Wildlife Protection Act re-
quired spending no less than $30 million annually on wildlife habitat.

Private land owners play major roles in the fate of species, of course. Many private
land owners act to conserve habitat and species, including those who participate in local
land trust programs or innovative partnerships such as the Ricelands Habitat Partnership

(which floods rice fields in the Winter, providing habitat and food for migrating water-
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fowl), and more who conserve habitat and species without participation in formal pro-
grams. Currently, however, privafe land owners have few incentives to protect species and
can suffer large costs in project delays, modifications, mitigation requirements or denials if
endangered species are on their lands. Anecdotally, this leads some land owners to actively
seek to reduce the chance of finding endangered species; regular disking of fallow lands to
avoid establishment of listed species is an often-cited example.

From the perspective of a private land owner, or of a local government seeking to
make decisions concerning land uses, a myriad of complex and sometimes conflicting re-
quirements are confronted, in which decision arenas are often neither stable nor capable of
making conclusive decisions. Doing anything requires affirmative action by many parties
while stopping a project commonly requires a negative decision in only one arena.

A major land use project, such as a subdivision of several hundred homes or con-
struction of a sizable manufacturing plant, often requires approvals of more than a dozen
governmental agencies. Each agency has its own legal authority, own procedures and own
timetables. State and local authorities will usually have approval powers, but some of the
policies they implement may be national. Project opponents can often oppose a project on
related grounds in several arenas. Legal challenges can often be brought in both state and
federal courts on more than one legal theory. In this situation, it is sometimes difficult to
reach definitive closure so that a project can proceed without risk of further challenge. In
all cases, the variety of arenas and decision criteria makes the land use process complex, a
factor which increases the transaction costs not only of private land owners, businesses,
and developers, but also of public agencies involved.

To illustrate, an analysis of the steps rgquired to build a subdivision in Orange
County identified over 140 separate public decisions required. As endangered species pol-
jcy makers seek to influence land use processes, they will sometimes find overlapping and
only loosely articulated policy systems. In transportation, for example, separate planning

processes exist for the State Transportation Improvement Plan (STIP), county transporta-
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tion commission plans, local general plan circulation elements, stat.e-mandated congestion
management plans, and trip reduction actions required of employers by air quality man-
agement districts.

Even setting aside the major state and national water capture and delivery systems,
a similar litany of governmental agencies can be offered. In Southern California, for ex- |
ample, the Metropolitan Water District, City of Los Angeles Department of Water and
Power, a variety of ground water basin management structures, water quality boards,
many municipal water departments and some private water companies all play roles in the
ultimate delivery of this resource. Yet advocates of species conservation must find ways to
become effective in these arenas. Delivery of water and provision of roads are among the
most powerful factors in 6pening areas to more intensive human use and, thereby, greater

habitat losses.

Compared to other policies seeking to influence land use, the distinctive feature of
endangered species laws is thé prohibition against taking of listed species, a strong restric-
tion which provides substantial leverage once a species has declined to the point where a
listing is made. But the sanctions attached to listing a species as threatened or endangered
may ultimately not be sufficient to ensure spede§ survival. Listed species have become ex-
tinct. More importantly, it is unlikely that draconian sanctions can be regularly imposed to

further a single policy goal. These issues receive more attention below.
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Increased Complexity Requires Facilitative Strategies

Continued rapid population growth, and especially the increasing rates of growth
in previously isolated areas such as the Sierra Nevada and further reaches of Southern
California, is an important source of the increased complexity in protecting native wildlife
species. As more species and more habitat are threatened, the number, variety, and inten-
sity of conflicts to be resolved increases.

However, other causes of complexity are also very important. Perhaps the most
importanf source of increased complexity is evolution in strategies to protect species.
Once focused on protecting single species from the impacts of single human acts, strate-
gies now coming into use seek to protect multiple species in adequately sized, long-term
sustainable habitats and to do so before specific projects are developed which will take the
species and its habitat to the brink of extinction.

Protecting a single species, such as Swainson's hawks, from the impacts of single
projects is still of great imponanée. However, it is other, emerging, strategies that so dra-
matically increase complexity.

Examples of these other strategies include efforts to protect:

« a single species over large areas (such as Spotted Owls in old growth for-
ests), that will ultimately protect many species, '

« multiple species in special habitats (a total of 30 species in Riverside
County, where listing of the Coachella Valley fringe-toed lizard and
Stephen's kangaroo rat precipitated action),

« multiple species with sizable areas of habitat (gnatcatchers are the most
publicized of over forty different species of plants and animals associated
with coastal sage scrub classified as rare, sensitive, threatened or endan-
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Several weaknesses have spurred this change in policy thinking.

One is simply recognition that listing is evidence of failure, a failure that the
original ESA and CESA provided few tools to address. Listing of a species as threatened
or endangered commonly occurs after review of the evidence submitted in support of a
petition to list that chronicles the species' decline. A listing can be made by FWS without a
petition, based on information it collects. The boundaries of a critical habitat area can be
designated with the listing. The ESA requires adoption of a recovery plan and such a plan
may be adopted under CESA, but funds for recovery are limited. Under ESA, 651 species
were listed nationwide in 1991; since the adoption of ESA in 1973 through 1991, only five
species recovered sufficiently to be delisted. In the same time period, seven listed species
became extinct.! |

After a decision to list is made, the Acts are essentially reactive, invoked when a
specific project proposal affects the known habitat of a listed species or a CEQA review
discovers a listed species within a proi)osed project. The Acts provide strong powers to
control the uses of land within the habitats of listed species, but their reach is essentially
limited to the impacts of single projects. As a consequence, efforts to protect habitat can
result in a patchwork of parcels too small and too separated to provide effective long-term
protection of a species. Public funds for recovery efforts have not been sufficient to allow
a more proactive approach to management of threatened and endangered species.

The cost of maintaining small reserves is also much higher per acre than for larger,
self-sustaining ecosystem-based reserves. These larger open space areas also offer sub-
stantial societal values in watershed protection, soil protection, flood control, air quality
and aesthetic or quality of life value.

Additionally, experience with the ESA and CESA revealed that imposing much of

the costs of achieving the societal goal of protecting species upon individual land owners

1. United States General Accounting Office. Endangered Species Act: Types and Numbers of
Implementing Actions, May 1992. Table 4.4, page 38.
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or project proponents was considered inequitable by those affected parties. Affected land
owners also perceive themselves to be unfairly bearing costs that should have been borne
by those whose actions disturbed habitats earlier, but who escaped responsibility for the
consequences. Lack of financial incentives to conserve habitat and species combined with
large costs and great uncertainties concerning allowable use of lands, means few welcome
the prospect of discovering threatened or endangered species on their lands. Indeed, the
incentives presented to land owners (and to governments seeking to accomplish their de-
fined missions) are to reduce possibly sensitive habitat and thereby reduce their exposure
to the Acts.

Moreover, the Acts do not link well with other agencies of the national or state
governments or with local governments, all of whose actions prove cﬁtical to protecting
species. This is seen first in actions of those agencies which can harm species, where pub-
lic agency decisions to allow logging has harmed critical watersheds, resulting in sedimen-
tation of spawning beds in affected streams, or where decisions about dams and pumps of
water systems or alignments of freeways are made with little recognition of negative im-
pacts on endangered species.

These other public agencies have inadequate information and legal and political
bases to fully incorporate impacts upon species in their decisions. The agencies implement-
ing species protection (the United States Fish and Wildlife Service and the California De-
partment of Fish and Game) are often involved only after other agenciés have basically
made their decision, putting DFG and FWS in the awkward position of modifying or re-
versing a decision already made. The project proponent may have very limited flexibility in
modifying a project at a late date, being constrained by prior decisions regarding project
features and mitigation measures required for other public policy goals and by agreements
made with financial institutions or others. Additionally, the information available to all is
often insufficient, being time-consuming and expensive to collect, particularly late in the
game. Finally, the Acts have not provided a firm basis upon which other national and state
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agencies or local governments can participate in planning for habitat conservation or for

species recovery prior to a listing occurring.

Endangered Species Protection Policies Will Continue to Evolve

A progression through three approaches to thinking about endangered species
policies is evident and two more approaches are visible choices for future development of
policies in this area. The progression is more fully explored in Appendix A; abbreviated

descriptions of each approach follow:

1. historical (species listing and project-linked mitigation, including habitat
conservation plans, HCPs)

2. current practices (adds multi-species, regional planning, as in Riverside
County)

3. ecosystem conservation (planning natural community regions, as in the
NCCP process)

4. integrating plans (as in Governor Wilson's Strategic Growth Plan, where
the strategy is to make state, regional and local plans for land use, trans-
portation, air quality, endangered species, etc., integrated and congruent)

5. "learning systems" (as in the Regional Comprehensive Planning effort be-
ing undertaken by the Southern California Association of Governments and
other national, state and regional organizations, which emphasizes integra-
tive, iterative planning processes divided between regional and subregional
arenas, characterized by joining technical information and political judg-
ment to meet legal requirements and desired goals for the region, and con-
scious efforts to stress plan revisions and mediation, and to rely far less on
rule enforcement and litigation remedies, for non performance)

Figure 1 contrasts four of these five approaches, omitting the historical approach.
Following the order of their presentation above, the approaches are numbered 2-5 in Fig-
ure 1. Each approach is compared according to attributes and according to strengths and
weaknesses on meeting endangered species act goals and other societal goals. The
"current approach” column, "# 2, CESA" may be considered the baseline against which
the effects of changing strategies can be compared. When a change occurs, the cell is
shaded.

Most of the entries in Figure 1 are self explanatory. Important effects are captured
with short entries. For example, shifting from strategy # 3, ecosystem conservation, to

either strategies 4 or 5 requires changing the character of endangered species planning
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substantially. Tt would now be integrated into ongoing planning undertaken by regional,
subregional and local govemmenfs rather than standing alone. As a consequence, the
planning cycle would become regularized and the decision boundaries for major planning
decisions would be fixed by other than habitat and species criteria.

For example, a multi-county Council of Governments (COG) could schedule re-
view and modifications of its intégrated or comprehensive plan for the region every two
years. That plan would include economic and demographic projections and transportation,
housing, air quality and ecosystem conservation policy goals, among others, all being
worked out in the context of land use and other policies of the region. Portions of the
analyses and decision making required would probably be undertaken in established sub
regions. In this process, the boundaries of the region and of its sub regions are fixed and
persist over many years. They may or may not coincide with city or county boundaries and
are unlikely to correspond to natural ecosystem boundaries or to those of HCPs or NC-
CPs. Of course, analysis of species issues would still be based on habitat boundaries and
Habitat Conservation Plans (or conservation under the NCCP statute) would have distinc-
tive boundaries for implementation of species conservation activities.

Some of the entries are judgmental and differences of opinion will exist about the
correct entry. The dimensions of comparison are what is most important as they provide a
framework within which to begin analysis of alternative policy strategies.

Natural Communities Conservation Planning: Endangered species polices are now
moving toward planning for natural communities, the third phase, “ecosystem conserva-
tion" approach above. California's NCCP statute may be the nation's most visible example
of this trend. Its concept guided development of the Southwestern Riverside County Habi-
tat Conservation/Multi-Species Plan between DFG and the Metropolitan Water District
even before implementing guidelines were finalized. The NCCP is currently being used to
develop conservation plans for the Coastal Sage Scrub habitat areas of Southern

California. This is an important experiment in which much learning will occur. Secretary
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Babbitt's decision to tie the gnatcatcher listing to the NCCP ensures that it will be
developed further.

Already, several lessons are evident in the experience to date with the NCCP. New
skills and procedures are required within DFG. New forms of cooperation are needed with
local governments and land owners, reflected in the MOUs developed to achieve that co-
operation. Until confronted with an immediate compelling rationale to participate, some
local governments and land owners hesitated to sign MOUs. These incentive and transition
problems are considered further below.

Not surprisingly for the first time any innovation is implemented, the NCCP is both
time consuming and expensive; its costs are analyzed below. For the NCCP process to be
more widely used, both the hesitation‘of local governments and land owners to participaté
until they have immediate needs, and the total costs and payment of those costs, will need
to be addressed. Initial analyses of both issues are undertaken below.

Further movement toward integrated planning and/or a learning systems approach
could occur quite quickly. Movement in these directions will be required in order to effec-
tively achieve the policy goals of protecting natural communities, to accommodate other
important public policy goals and to maintain broad political support for protection of
natural communities, all within tight budgets.

Air Quality Management Oﬂ'grs Lessons: The evolution of air quality policies is
instructive as to the patterns that could be followed in protecting natural communities.
Major progress toward clean air was made by reducing automobile tailbipe emissions and
controlling emissions from industries using a rule enforcement strategy. When only a few,
large corporations needed to be regulated, the rule enforcement strategy worked reason-
ably well. However, over time, the rule enforcement policy strategies have broken down.
As the emissions of smaller firms needed to be reduced in order to meet air quality targets-
-for example, dry cleaning establishments--rule enforcement became more difficult. These

firms often lacked the capital to reduce emissions or the available technologies were pro-
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hibitively expensive given their scale. Moreover, these firms often had a politically potent
personal face, of the neighborhood small business swner, rather than of a monolithic cor-
poration.

A second obstacle to the rule enforcement strategy emerged as the conflicts be-
tween this approach to improving air quality and other significant societal values grew -
more visible (¢.g., displacing significant industries and their associated employment from
Southern California). A third obstacle emerges as broader changes in societal behaviors,
such as changing land use or commute patterns, are required to achieve further air quality
improvements. Proposed regulation of backj/ard barbecues came to symbolize the depth of
regulation required under this strategy and to highlight the implementation difficulties
likely to be encountered in ever tighter regulation of behaviors.

Rule enforcement is still a part of efforts to improve air quality, but it is being
cox;aplemented by market-based strategies (e.g., t}'ading rights to emit:sulfur dioxide) and
by strategies to work collaboratively with cities and counties to influence land uses. An
example can be seen in the development of a Regional Comprehensive Plan in the region
encompassed by thtla Southern California Association of Governments (SCAG).

Ultimately, the developments in air quality policy making, which have parallels in
other areas such as siting waste disposal facilities or non-point source water pollution, are
not merely suggestive of the directions in which protection of natural communities and en-
dangered species will evolve. Instead, those developments are likely to be controlling. In

" order to participate in influencing land use decisions, those who seek to protect natural
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IL. Financing and Incentives Issues

Traditionally, achieving a public purpose is expected to be accomplished mostly
through expenditure of public funds. Public safety is to be accomplished by police sup-
ported by governmental revenues. In the first variant on this model, governments can re-
quire businesses and individuals to undertake an activity in the public interest with their
own resources. A second variation is payment of a fee for government or a third party to )
undertake the activity. Requiring employers to provide workers with family leave is an ex-
ample of the first type and charging for building inspections an example of the second.
Additionally, government can provide incentives for private action, without requiring that
they be undertaken and/or providing considerable latitude in their accomplishment. An ex-
ample of this third approach would bé deductibility of mortgage interest from the personal
income tax.

Obviously, the resources government devotes to achieving its purpose will vary
according the method it uses to pursue its objectives. Equally obviously, total societal
costs to achieve any public policy goal are almost always larger than just governmental
costs and some strategies shift large proportions of the costs to the non-governmental
sector of society.

Thus, the issue of financing species protection can most sensibly be discussed only
in linkage with the policy strategies chosen to protect species.

If all habitat to be conserved must be acquired with public funds, the total govern-
mental costs are likely to be much larger than if the private sector undertakes conservation
efforts also. Moreover, it is likely that not only governmental, but also societal costs will
be less in this strategy.

This section does not sort out anywheré near all of the possible combinations of
policy strategies and financing. It does examine major dimensions of financing choices. In
addition, it initiates exploration of an insurance option, in whiéh land owners participate in

an insurance program somewhat analogous to title insurance and/or to flood plain insur-
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ance. In the eventuality an endangered species is found on a parcel, insurance proceeds are

available for mitigation or compensation of lost property values.

Expenditures on Species Protection

Total current societal expenditures on endangered species activities in California
are not easily estimated. Expenditures are made by several agencies of the national gov-
emment (e.g., U. S. Fish and Wildlife Service and U. S. Forest Service), by several Cali-
fornia state agencies (e.g., Department of Fish and Game and Department of Water Re-
sourdes) as well as by numerous local governments and by even more private property
owners and development project proponents. As discussed above, information is available
on total expenditures of the DFG and of the FW S, and for their divisions, but those divi-
sions have responsibilities in addition to endangered species protection.

One effort estimated that 15.4 percent of the total DFG budget was spent on en-
dangered species and nongame activities in 1987.2 If the same percenthge was spent in
these areas in 199;-92, expenditures would have been $25.4 million. In any case, this is a
fraction of the total societal expenditures in this area.

For example, evidence of the costs to undertake multi-species, habitat planning
show, not surprisingly, that major costs are incurred outside State government. The NCCP
budget at DFG in 1992-93 is a total of $1,055,000, including a $200,000 grant from the
National Fish and Wildlife Foundation. Substantial in kind contributions have been made
by participating local governments and they also bear costs of adopting compatible plans
for their decision making. The City of Carlsbad estimates it has spent $400,000 on its city-
wide Habitat Management Plan. Costs are also borne by private land owners and project
proponents. A development company, Fieldstone, estimates it spent $250,000 directly on
NCCP participation and made project changes valued at $12.5 million to its proposal to

2. SarahE. Vickerman, “State Wildlife Protection Programs: The Nongame Program.” In: In Defense of
Wildlife (no date), pages 67-96.
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build 2,800 homes over fifteen years, including dedicating nearly 5'00 acres to a preserve
and undertaking other, off-site mitigation.

Other evidence of the costs involved in moving toward planning and managing
large habitats is available in the report prepared to support the Riverside County Multiple
Species Habitat Conservation Plan. Projected Riverside County expense§ included $300
million for habitat acquisition within the first six years (actual County costs could be re-
duced if mitigation banking shifted costs to private land owners), acquisition overhead,
estimated to be $450,000 annually, non-acquisition capital costs, estimated at $1.5 million
over six years, and operations and maintenance estimated at $200,000 in first year and
$800,000 by year six. Non-acquisition costs to the County of Riverside were projected to
be approximately $7.4 million over their first six years of the effort.

More important than the total expenditures on endangered species is the structure

of the financing provided, which is widely regarded as suffering three weaknesses:

1. total public funds are inadequate

2. costs of protecting endangered species are inequitably distributed

3. insufficient incentives are provided to private parties to practice conservation;
indeed they have incentives to avoid designation of lands as critical habitat

Matching Revenue Source to Species Protection Activity

This discussion emphasizes sorting out the different financing and incentive issues

involved in endangered species activities.

Three distinct types of activities related to avoiding species extinction can be

identified:

1. "planning and policy making," which includes development of information,
application of scientific judgment, interaction with relevant parties, decision
making and monitoring of outcomes,

2. activities directed at protecting threatened or endangered species from the im-
pacts of specific human actions or of mitigating the effects of those im-
pacts, and

3. activities intended to recover species to a non-threatened status.
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Similarly, there are ultimately only three sources of funding for endangered species

activities:

1. broadly-collected revenues, such as a widely applied tax (e.g., a sales tax or
property transfer fee) or debt secured and paid from such a broadly-col-
lected revenue source (e.g., general obligation bonds),

2. revenues collected from a narrowly circumscribed category of payers who im-
pact endangered species negatively (e.g., mitigation fees charged develop-

ment project proponents or assessments levied against property owners in a

certain area), and
3. revenues derived from uses supportive of protecting species and habitats (e.g.,
non-disruptive recreational uses of preserves) and from donations

Two important principles of public finance are the "benefit" and the "equity" prin-
ciples. The benefit principle suggests that those who benefit from a public activity or im-
pose a cost upon the public should bear its cost, while the equity principle suggests that |
those members of society with more wealth or income should pay proportionately more in
taxes. Economists suggest constraining both of these principles by the general require-
ment of seeking efficiency in allocation of society's resources: actions should not be taken
which decrease the total benefits available to society. If two strategies are available to
equally protect a species, but one costs three times as much as the other, society is better
off if the less expensive alternative is chosen, leaving more resources available to pursue

other valued ends.
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These principles suggest the following relationship among types of endangered

species activities and sources of revenues:

Type of Activity Preferred Source Examples

of Revenues
planning and policy broadly-collected, general appropriations from the gen-
revenues eral fund; dedicated % of
sales tax or of real estate
transfer tax
tied to specific human ac- from specific sources that impact fees; mitigation
tions caused impacts agreements; payments for
conservation
recovery of species or habi- broadly-collected and from broad-based as above, plus
tats specific parties that caused fees and/or costs imposed on
damages cause of loss (c.g., super
fund process)

The most important conclusion to emerge from this limited analysis is that major
portions of species protection activities cannot reasonably be supported by linkage to
specific human actions in the short term. Moreover, the types of activities which are in-
creasing, planning and policy making, have the least claim upon resources of specific par-
cels and individuals. The constraints of relying on fees for general planning and policy
making (or for species recovery) are found in three areas. First, as is already seen in some
efforts of private parties and local governments to avoid participation in voluntary species
protection activities, the incentive structure encourages escape. This ensures difficulty in
collecting the revenues and high administrative costs. Second, heavy reliance on this
funding strategy would provide basis for political opposition td specie; protection and
hostility to the implementing agencies, already evident. Third, the legal requirement that
fees and assessments meet a "nexus" test of relationship between the charge and an action
of the paying party, joined with the effects of Proposition 9 of 1979 (the Gann Initiative),

which limits fees to the costs of providing a service, suggests real limits on such revenues.
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Another important issue in considering financing and incentive systems is the ulti-
mate incidence--who bears the actual cost as distinct from who makes initial payment--
which may be different than the first parties to the transaction. Consider the case of a
mitigation fee imposed on all development within a specified area (even as large as a
whole county), set at a certain level per acre altered in ways that reduced the viability of
its natural communities (e.g., $400/acre for managed grazing and $10,000/acre for hous-
ing construction): Even if the party paying the mitigation fee is the owner of the grazing
livestock or the developer of the housing units, the ultimate incidence of the mitigation fee
is very likely to be on the land owner. This occurs because the market price for the graz-
ing or housing is set in an area larger than that encompassed by the mitigation fee and will
not usually be increased by the impos.ition of the fee. In this circumstance, the cattle

owner or developer can only afford to graze their cattle or build their project if the price

ated profits.

It is widely agreed that the current approach provides inadequate positive incen-
tives for such collaboration and, indeed, strong incentives to avoid involvement with en-
dangered species processes. The emerging "ecosystem conservation" approach makes
positive incentives available (in the form of increased certainty regarding allowable land
uses) but retains some incentives to avoid participation, such being outside the boundaries
of designated managed areas or avoiding or delaying bearing costs of participation. The

integrated planning and learning systems ﬁpproaches can make more positive incentives




available (e.g., broader funding in addition to increased certainty) and limit dysfunctional
incenfives (e.g., being outside the boundaries of the policy review will be impossible, al-
though disputes about designation of boundaries of sensitive areas subject to more inten-

sive management will still occur).

Choices for General Purpose Revenues

Sources of general purpose revenues are scarce in California and likely to remain
so for the foreseeable future. The State and local governments are strapped for funds and
citizens show little evidence of a desire to support increases in current taxes. In this con-
text of fiscal limits, non-traditional strategies are the most promising way to obtain reve-
nues. While Missouri fumis all its Fish and Game services, including endangered species
activities and wardens, from a dedicated portion of the sales tax, that is unlikely to occur
in California.

In California, dedicated taxes approved by citizens are the most likely way to pro-
vide increased general source revenues for species protection. The Planning and Conser-
vation League provides two thorough, recent reviews of mechanisms by which revenues
could be raised for parks and conservation.3 PCL aréues for reducing the votes required
for approval of general obligation bonds from the current two-thirds to a simple majority
and for a real estate transfer tax sufficient to raise $200 million annually for preservation
of natural environments and for a housing trust fund. These two actions, as well as others
analyzed by PCL (oil and mineral severance taxes, utility user taxes, etc.) are commonly
considered by many groups interested in increasing public expenditures for their purposes.
None have yet been enacted at the state level. However, it is possible that an initiative to

impose such a tax could be approved by voters if attached to a popular purpose.

3. The Planning and Conservation League Foundation. The Twenty-First Century Study: Preserving
California's Natural and Human Environment (Sacramento, 1991) and Funding for Land Protection: A

California Primer (Sacramento, 1993)
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In addition to the measures examined by PCL, the sources of revenues used by
other states to fund preservation were reviewed for possible revenue raising avenues for
California. Vickerman provides a state by state listing, including amounts generated.*
However, ﬁlost states rely on the same sources as does California, with the notable excep-
tion being Missouri's dedicated sales tax. An additional source possibly usable in California

is from Florida, which raises $2 million annually with a $4 license plate fee for new resi-

dents.

Choices for Site-Specific Financing

As seen above, the opportunities to fund species protection from fees, charges and
assessments are limited. However, some such opportunities do exist. Rather than being
limited to just a straight government imposed fee or similar action, however, it is prefer-
able to initiate one or more experiments in which land owners pay when they harm species
or habitats and receive compensation when they conserve species or habitats. Several
ideas for such approaches have been suggested specifically for endangered species and
others have been suggested for analogous areas, such as air quality. For example, an ap-
proach entitled the "Habitat Transaétioﬂ Method" has been developed by Olson and
Moser.$

Providing monetary incentives for conservation is a high priority, as is providing
more predictable ways in which compensation will be allowed in partial or full mitigation
of a negative impact on an important habitat. Every effort should be made to develop ideas
of this sort further and to begin experimenting with alternative approaches-. If the dynamics
are similar to those in the air quality policy arena, it will take some time for various parties
interested in endangered species to become comfortable with such an approach. Also

judging by the air quality experience, the ESA and CESA should be amended to explicitly

4. Op. cit., pages 93-96.
S. Todd G. Olson and Dennis M. Mostr. The Habitat Transaction Method of Conservation Planning,

Land Acquisition, and Funding. Costa Mesa, 1992,
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allow market-based, incentive approaches to meeting the Acts' goals and to set up proc-
esses for these practices to be implemented.
Figure 3 offers some suggestions for "Strategies to Improve Financing and Incen-

tives for Endangered Species Protection."

An Insurance Strategy

Quite different in concept, and offered nowhere in the literature reviewed for this
report, would be to approach endangered species as an insurance problem. Consider the
situation of a land owner whose land is discovered to encompass an important habitat of a
threatened or endangered species. Under the ESA and CESA, land owners' abilities to use
the land may be impaired and they have a legal obligation to mitigate impacts of distur-
bance of the habitat, including such possibilities as impact fees or mitigation agreements to
acquire additional habitat. In short, they may experience unanticipated costs of two kinds:
impaired use of the land and financial obligations for habitat conservation and manage-
ment. Insurance policies can be written to compensate for unexpected costs, with premi-
ums based on expected costs and, eventually, the cost experience. It is also important to
recognize that conservation of an important ecosystem may increase the value of lands in
the area, so unanticipated benefits may occur also.

The insurance concept is embryonic at this time, but bears exploration. Any ap-
proach should operate as an incentive to landowners to conserve multi-species ecosystems
before any listing process begins.

Figure 4 suggests rough elements of an insurance approach. Among the issues to
be analyzed as the approach is considered are the following, assuming that the risk to be
insured against are unanticipated costs caused by decisions of DFG or FWS limiting use of
a parcel or a part thereof in a way that diminishes value (when land is purchased for spe-
cies protection, the seller receives market value) and/or imposing requirements for a miti-

gation plan to conserve habitat:
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. determine basic strategy of who should pay insurance, in what form, etc.
(one optionis a })olicy analogous to a rider on existing property title insur-
ance covering all property in the state and a second policy required of those
within areas of special concern re habitat protection, perhaps analogous to
current flood plain insurance programs)

. establish tests for unanticipated costs, building on what is already available
in land use law and in the ESA (e.g., "critical habitat" designation) and in
practices under CESA (but recognizing that the more stringent the test for
harm is, the more incentive land owners have to remain outside the ES

process) .

. make an initial estimate of total costs of the exposed risk, and of a reserve
level sufficient to reasonably insure against the risks anticipated

) determine if the total costs could appropriately include costs of analyzing

the habitat for its ecosystem value (could the analog be the costs of land
surveying to determine parcel boundaries?)

) allocate the total costs among those who may bear them: land owners, in
the form of a deductible before any coverage becomes available; insurance
companies, in return for premiums charged; tax payers (if desired) in the
form of subsidizing premiums or absorbing costs above a cap of losses per
acre [for example, costs could be divided as follows: (a) up to $100/acre
for the total parcel acreage as a deductible to the land owner, (b) from
$100 to $40,000/acre for total parcel acreage as an insurable amount, and
(c) anything above that amount paid by taxpayers (a source of money for
this reserve would need to be designated)]

. establish legal parameters and administrative processes for making a claim
(e.g., formal ruling regarding use of habitat by DFG or FWS, exhaust ad-
ministrative remedies of any appeals, exhaust less costly mitigation meas-
ures, agree to HCP or other management plan acceptable to DFG or FWS
or convey land to them in fee for management; place time limits on these
processes) '

. establish processes for reviewing experience with insurance program and
adjusting coverage requirements, premiums, administrative processes, etc.
and updating program to maintain its integrity and viability

Insurance is a complex area of law, practice and politics. Explorations of this idea

will have to be systematic and persistent if its merits are to be fully evaluated.
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III. Achieving Greater Integration with Local Governments and Land Use Proc-
esses _

The primary strategy suggested here to achieve greater integration with local
governments is to make conservation of species meaningful and beneficial to them. The
most critical places to do this are in the public finances of local governments and in land
use policy processes, which are greatly influenced by financial issues. As long as local
governments' general revenue sources are predominantly tied to property taxes and to
sales taxes that return to the point of sale they will have incentives to allow "development"
of land to increase its value and particularly to seek land uses that generate both sales and
property taxes. This bias toward development is strengthened when limited alternatives for
financing infrastructure such as water systems or roads encourages bargaining with devel-
opers for improvements which benefit the larger community.

The State's decisions regarding local government finances are a very powerful

factor in shaping the fiscal constraints and incentives facing local governments. Transfer-
ring property taxes from cities, counties and special districts to schools, as was done last
year and is proposed again this year, puts them under greater fiscal pressure and tilts their
decision calculus further toward saléé tax generating land uses. Less visibly, the property
tax allocation formula adopted in AB 8 (1979) greatly advantages San Francisco and se-
verely disadvantages San Diego and Orange Counties, among others. Those fast-growing
counties then have to scramble even harder to generate revenues, encouraging them to
welcome development with consequent impacts on habitat.

Land use policy making processes are complex and can not be described here.
However, the critical point for species protection policy makers to understand is that sev-
eral ways exist to influence local land use decisions. The importance of underlying finance
of local governments has just been noted. Additionally, the planning and decision parame-

ters under which local governments work can be modified in several ways. Greater lever-
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age in meeting both State policy goals and local government interests can sometimes be
achieved if access to financing is integrated into the new planning processes. Only the
major elements of these possibilities are éxplored here; the details change frequently in this
arena as financing systems change, new approaches to planning and decision making un-
fold, the real changes in California's demography and economics shape alternatives avail-
able, and local governments develop adaptive responses.

Consider first a straight forward State-dominated planning approach. Efforts could
be made to require attention to species conservation through a required element of the
General Plan or by amplifying the Open Space element specifications. However, such an
effort would probably be reéisted by local governments and might well be of very limited
effectiveness, something like the current requirements to take a fair share of low income
housing, for example.

| A more promising variant would be to link extension of major infrastructure pro-
jects which have the likely impact of increasing habitat losses to payment for the associ-
ated costs. In short, more of the total societal costs of such projects would be included in
their original financing. For example, access to imported water often spurs development in
California with resultant habitat losses. Including costs to analyze ecosystems and plan for
their conservation in initial water project planning budgets and then to impose a water use
fee to finance the resulting conservation efforts would do a great deal to internalize these
costs into the new development and spead them over time.

Also promising, when money is available, is the approach behind "congestion man-
agement planning," which cities and counties must undertake in order to receive alloca-
tions of funds under State transportation programs. Urban counties are required to de-
velop congestion managem.ent plans that seek to improve the relationship among land use,
transportation and air quality, in smaller counties, CalTrans undertakes similar planning.
Access to increased transportation funding ($16.5 billion over ten years) made possible by
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passage of Propositions 108, 111 and 116 in 1990 is contingent upon meeting the re-
quirements for congestion management planning.

Interestingly for possible parallels to endangered species policies, some environ-
mental organizations participated in the deliberations leading to the Legislature placing
Proposition 111 and 108 on the ballot. They sought increased attention to mass transit, to
rail systems and to other alternatives to single occupant automobile use and to tighten re-
quirements that development pay for air quality mitigation measures. In developing their
congestion management plans, some agencies in both Southern California and the San
Francisco Bay Area also pursued use of market-based and incentive approaches to Trans-
portation Demand Management.

A fourth approach, which may be promising because of efforts to make regional
planning more integrative, is to seek to participate effectively in the integrated regional
and subregional planning efforts now underway in much of the state. Stimulated in part by
arrival of Intermodal Surface Transportation Efficiency Act moneys (approximately $3
billion authorized over seven years) to Metropolitan Planning Organizations (e.g., SCAG,
SANDAG and MTC, not ABAG), and in part by growing frustration with the fragmented
system of requirements imposed on them by the national and state governments, plus such
single focus regional entities as Air Quality Management Districts, city and county officials
are seeking new ways to collaborate effectively.

The current status of attention to conservation of species and habitats apparently
varies widely among COGs. SANDAG's Geographical Information System (GIS) was
used to prepare digitized maps for the City of Carlsbad's "Biological Resources and Habi-
tat Guide," in preparation of its Habitat Management Plan. This effort was initiated before
the NCCP became law but is now incorporated within the NCCP.

Improving the "transition” processes between developing information about eco-
systems and finalizing a conservation management plan, whatever form that may take, is a

critical necessity to ‘make ecosystem conservation approaches workable. The difficulties
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are well-illustrated in efforts to develop the Austin Regional Habitat Conservation Plan.
Initiated in 1988, the process caxhe "unraveled" in 1989 as maps showed the important
habitat to include much land around Austin, raising fears of negative economic impacts,
and substantial development fees were proposed as the mechanism to fund conservation.
The process came close to collapse in April 1990, when FWS announced emergency list-
ing of the golden-cheeked warbler as endangered. Large land-owners, corporations and
local governments shortly began bailing out of the ARHCP, striking separate accommo-
dations with FWS using section 10 and section 7 processes.®

This report identifies no specific sti'ategies to address the transition problem. In-
stead, it relies on improving integration with the ongoing policy processes of local gov-
ernments and of improving the financing of ecosystem conservation, especially in provid-
ing financial incéntives to private parties. If these actions cannot be undertaken, or prove
inadequate to address transition difficulties, they will need to be addressed separately.

Those who seek to advance ecosystem conservation have much work to do to in-
tegrate their policy goals with the activities of local and regional governments. But they
must somehow succeed if their goals are to become more influential in the critical land use
policy decisions made by these governments. Figure 5 provides suggested steps along
these lines.

6. J. B. Ruhl. "Regional Habitat Conservation Planning Under the Endangered Species Act: Pushing The
Legal and Practical Limitations of Species Protection.” Southwestern Law Journal, V. 44, 1991, 1393-
1425,
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IV. Improving Implementation of the Endangered Species Acts

Regardless of the strategy used to protect endangered species, a number of factors
arise which affect the success of the chosen strategy. This section begins with a general
discussion of the factors affecting success in implementing complex policies and then turns
to specific suggestions for strategies to improve information upon which to base policy
making and implementation and to reduce uncertainty. Progress in either, or both of these
areas, would impfove implementation of the Acts and improve relationships with local
governments and private parties. To conclude, some of the changes likely to occur in DFG
as policy strategies evolve are examined. If an ecosystem approach to habitat and species
protection becomes dominant, for example, DFG will presumably need to deploy more of
its personnel to support activities in whatever regions are established and to ensure that it
can bring needed expertise to bear in a timely fashion. This discussion is necessarily gen-
eral, but still instructive.

Successful Policy Implementation Requires All the Pieces Working Together

The heading above appears simple. It is simple to say, but hard to accomplish.
Social scientists refer to this need to "get the critical parts working together" as coalign-
ment, and the term will be used here as a shorthand expression of this simple idea.
"Coalignment" means that the parts fit together in supportive and reinforcing ways to
achieve the policy goal. An example of lack of coalignment would be attempting to "win"
the war in Vietnam without either strong political support in the United States or an effec-
tive strategy by which to drive North Vietnamese troops out of the south.

Success in implementing complex policies requires coalignment in five distinct ar-
societal values
political system
policy strategy

organizational design and culture
individual skills and behaviors
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When seeking to improve policy performance, these latter three, policy strategy,
organizational design and culture and individual skills and behaviors are more easily
changed than are societal values or political systems. As a consequence, changes m one or
more of those three is the common remedy when lack of coalignment hampers achieving a
policy goal. The five dimensions are briefly explained here:

L societal values

Societal values are the closely held and cherished "guideposts" that bind a social
collectivity together. Values are relatively stable over time, although they do change. In
the recent past, for example, societal values have changed to more positively support
protection of endangered species.

Six basic societal values which are relevant to a wide range of policy areas, includ-

ing endangered species protection, are:

. access (of citizens and affected parties to decision processes)

. accountability (of those who develop and implement policies to citizens,
and of individuals and organizations for their actions)

. effectiveness (in achieving a policy goal)

. efficiency (economic efficiency is the most important, which is using soci-
ety's resources to maximum benefit)

o equity (ensuring that benefits and costs are not disproportionately allo-

cated to some groups or individuals)
o adaptability (capacity to change as values and circumstances change)

2. political system
The DFG political environment includes actors with formal roles (¢.g., Governor,

Legislature, Commission, Resources Agency) and actors without formal roles but varying
degrees of influence (e.g., affected land owners, advocacy groups, users of habitats).
Differences in values and objectives are inescapable in the political system.

The strategy for success in species protection cannot be consensus among all ac-
tors. However, support by most actors with formal power and at least acquiescence from
all is required. Among actors without formal power, support from significant sectors is

important. Particulatly important over the long term is acceptance of the policies and of
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DFG's role by the major affected groups in society or they will toil tirelessly for change in
the policies or the weakening of DFG.

Without specifying how, it is clear that DFG and others committed to ecosystem
conservation must devote energy and resources to making the case for these values into
policy debates and popular discussion. Species conservation is a legitimated societal goal,
but it must compete for attention and effectiveness with other societal goals. Keeping this
goal visible to society at large and to policy makers should be a high priority.

3 policy strategy

Any goal can be pursued by alternative policy strategies. Protection of endangered
species can be pursued with strategies that rely on rule enforcement and public ownership
of critical habitats. Alternatively, incentives may be provided for private owners of critical
habitats to undertake actions to protect endangered species. Obviously, elements of policy
strategies can be combined. A basic policy strategy of providing incentives for private
owner habitat and species protection could be complemented by a program of public
ownership under certain conditions, all undertaken in the context of regulations.

Choice of policy strategy is THE MOST critical decision made in pursuing any
policy. Policy strategy greatly influences likely success in achieving the policy goal,
greatly influences political relationships, determines the organizational competencies
needed for implementation and determines the time sequencing of implementation proc-
esses.

4. organizational design and culture

Organizations can group their empioyees in several ways, including by task, by
skills, by location, or by funding source, among others. Along a different dimension, they
may be more or less hierarchical. Organizational culture includes the values held by mem-
bers of the organization, particularly concerning their mission and norms in such important

areas as decision making and risk taking,
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5 individual skills and behavior _

The policy strategy chosen greatly influences individual skills and behaviors within
the organization implementing a policy.. If the policy strategy chosen to protect endan-
gered species emphasizes rule making based on technical analyses, for example, the imple-
menting organization will need members skilled in technical analyses, rule making, and rule

enforcement.

Reducing Uncertainty

Uncertainty imposes large costs on society, often increasing conflict and some-
times creating paralysis. In the endangered species context, for example, uncertainty about
the consequences of inclusion within the boundaries of a critical habitat area of a listed
species is one factor leading to resistance to such designations. How adequate is the sci-
ence underlying the decision? What are the costs? If I am to be compensated, by whom? at
what level? when? If I choose to contest this decision, how? with what likelihood of suc-
cess? in what arena can a final decision be reached?

One obstacle to addressing these questions is different perceptions of the risks as-
sociated and how to compensate for those risks. Conservationists fear catastrophic loses
(e.g., extinction) and believe_they have modest understanding of the underlying dynamics
of ecosystems, which as living systems, change. They prefer to compensate for risk by
protecting larger ecosystems and remain fearful. Land use planners, developers, architects
and structural engineers also fear catastrophic failure (e.g., the collapsing freeway) but
they are also concerned with market and financial risks. They believe their understanding
of the underlying dynamics is reasonably strong and that they have well-accepted ways of
estimating and managing risk, making them more comfortable with risks.

To make ecological conservation successful, it should somehow fit into the pattern
of risk management already in place for land use. That process has developed different

approaches to risk, reflecting the types of risks encountered. These include:
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. routinized, forward-looking, comprehensive devices (e.g., land use plans or
building codes), .

. prgcesses for application to specific cases (e.g., permits and inspections),
an

. capacity to tailor general rules to specific cases (e.g., use of expertise such
as structural engineering or geological studies or public-private agree-
ments).

In contrast, most of the current processes in endangered species policy making and
implementation are case specific. Several factors contribute to this difference. The first,
and most important, is the fundamental difference in perceptions of risks involved. Biolo-
gists, botanists and others who study species considef their understanding 6f the dynamics
of species survival to be permanentiy imperfect. Second, extinction is forever, while most .
risks encountered in the land use process can be recovered from, although the financial
and sometimes human costs can be high. Additionally, the Endangered Species Acts have
encouraged a reactive approach to species conservation, encouraging little attention to
development of anticipatory strategies by which species and habitats could be conserved.
As a result, the organizations charged with implementation of the Acts have emphasized
reactive, case specific approaches.

Regardless of the policy strategy being used, it appears that the endangered species
protection process would be improved by reduced uncertainties. Figt;re 6 offers some

suggestions in to this end.
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Improving and Systematizing Information Jor Policy Making

Improving information can be considered a special case of reducing uncertainty but
it is so critical that it warrants separate attention. The suggestions made in Figure 7 focus
on two specific issues: a formal process for acquiring and using "scientific” knowledge and
a regularized process for learning about successes and weaknesses in efforts to conserve
species and habitats.

Establishing a formal process for acquiring and using scientific knowledge is of the
highest priority. It would make accomplishing ESA and CESA goals more probable, ease
difficulties in interacting with affected parties and should both improve the morale of DFG
personnel and improve the quality of their decisions. Experience in areas such as building
codes should be examined for approaches here. For example, one feature of those systems
of making "scientific" judgments appears to be ability to adjust standards for uncertainty of
knowledge and criticality of function and then to refine the standards over time. Thus, a
standard for a new material may be set at a level above the failure ratio of a proven mate-
rial, especially if the use is critical, and then adjusted up or down as experience accumu-
lates. |

Consider briefly the ways in which building codes are developed and used, features
of which could be emulated in endangered species work. The Uniform Building Code (and
related codes, such as the Uniform Plumbing Code or National Electrical Code) are devel-
oped by private associations of the professions involved in the trades related to each area.
The codes are revised, using public hearings to review suggested revisions, primarily de-
veloped by those in the related professions, roughly every three years. The codes gain le- -
gal authority as they are adopted by local cities and counties with legal authority over the
matters the cover. While many jurisdictions adopt the codes without revision, some make
locally desired revisions, usually reflecting the use of a locally available building material
or the political strength of one of the involved trades (e.g., requiring copper or cast iron

plumbing where the national code allows PVC, thus advantaging professional plumbers vs.
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do it your-selfers). Once adopted locally, the codes become the standards against.which
private parties and permitting authorities alike can judge the adequacy of work. Projects
built to satisfy the applicable codes can receive certificates of occupancy, be connected to
utilities, and access mortgage financing, for example. The codes also provide a sizable
measure of safe harbor to contractors, who can defend themselves against charges of poor
work or liability claims by meeting code requirements.

In the case of Energy Conservation Standards, the California Energy Commission
has had the responsibility of developing building and appliance energy efficiency standards
under the Warren-Alquist Act of 1974. These state-wide standards have evolved over
time, including through legislative battles between the Energy Commission and the con-
struction industry, moving from a prescriptive to a performance standards approach. This
movemmt to performance standards has been eased by experience gained over the years
and by development of micro computer-based software which allows analysis of how
many different combinations of measures can meet the overall energy efficiency goals of
the process. Education and compliance efforts have also emerged as important compo-

nents of the drive for improved energy efficiency.
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Implications for DFG

Figure 8 analyzes the coalignment of current and alternative approaches to endan-

gered species protection along the five dimensions suggested above, contrasting the cur-

rent system with the alternatives identified above and analyzed in Figure 1. It provides, at

a general level, information about changes required of DFG as endangered species policy

strategies evolve. -

The changes required to successfully move from the current situation to an ecosys-

tem conservation or to a learning system approach are very large. Consider just the

changes required to move to the ecosystém conservation policy strategy:

proach:

the dominant strategy changes from protecting species to conserving eco-
systems, presumably requiring changed legal authority

DFG's organizational structure would need to more closely reflect the eco-
systems it was trying to conserve; for example, regular linkages would be
needed with regional and local governments, almost certainly more exten-
sive than the single liaison person suggested for each county

economic efficiency could be improved, through reducing transaction costs
required to protect an entire ecosystem as opposed to a parcel by parcel
approach and greater protection of species should result, both results of
considerable value to society ‘

the working relationships to develog and implement the approach would
change on a case by case basis and be reflected in MOUs

Consider also how much more would change to move to a learning systems ap-

the critical issue is now the design of processes that achieve species and
habitat protection goals through the actions of others; analysis and educa-
tion become more important

in cases of conflict, revisiting the planning process, negotiation and media-
tion are the preferred alternatives rather than rule enforcement (reserved
for cases of conscious, flagrant actions contrary to the policies)

the organizational culture becomes more process oriented, "science" is val-
ued, but so too is devising ways to support local government officials in-
corporating ecosystem conservation into their local plans

in order to achieve its goals more collaboratively, DFG would have more
regularized interactions with outside individuals and groups (e.g., technical
panels to develop protocols for managing different types of ecosystems, ad
hoc teams to address a new problem, and ecosystem-specific monitoring
teams), thus becoming more accessible to others
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. development of these collaborative processes and of performance standards
would also probably make all participants in the process more accountable
for their actions '

The beginning observation of this analysis was that endangered species policies
evolve as learning occurs. This learning is visible to those in the Department of Fish and
Game, as it is to those outside the Department who are committed to species conserva-
tion. . |

Equally visible are the challenges ahead. Those challenges are unlikely to be met
with the responses learned a decade ago, when California was pulling its various conser-
vation efforts together into the California Endangered Species Act. Change is already ac-
celerating and it is likely to acceleraté more as the national Endangered Species Act is re
authorized and experience accumulates with the NCCP and other innovations.

The premise underlying this analysis is that by envisioning a future where respon-
sibility for ecosystem conservation is more widely shared, and by designing strategies by
which that vision might be realized, that the Department of Fish and Game can create the
opportunity in which greater success is possible. Rarely is opportunity given, especially
when societal values conflict, as they do over endangered species. Learning how to create
this opportunity, working jointly with others to better conserve our natural heritage, is a

challenge worth engaging.
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The Endangered Species Acts Implementation in California

Appendix A: Five Approaches to Protection of Endangered'Species

1. Historical approach:

protect species through listing process

o  prohibitions against taking

strategies chosen to protect species are dependent on source of threat, -
with most emerging in changed land uses (emphasized here) but impor-
tant cases arise from other causes and are not addressable in habitat re-
lated land use choices (e.g., impact of DDT on the Brown Pelican)

o enforcement usually triggered by proposal of projects _
mitigation limited to project area, with costs borne (mostly) by project
proponent
mitigation often relies heavily upon public ownership
ESA process is isolated and apart from other public policy processes

dominant metaphor: "protect individual species threatened by individual projects”

2 Current approach continues and augments historical approach with:
o limited multi-species, regional planning (e.g., Riverside County plan)
o  explores mitigation banks, including third party ownership with DFG
oversight '

dominant metaphor: "move up in scope, to more species and larger areas, earlier in
time”

3. Emerging approach is to plan natural community regions:
e plan proactively to protect large areas, especially those with rich diver-
sity of life types (e.g., NCCP)
o  emphasize natural communities and corridors
o  planning regions defined by life types (i.e., biogeography)
« develop strategies other than public ownership to achieve goals

dominant metaphor: "preserving biodiversity through protecting natural communities
and corridors"”

4. "Strategic Growth" - Governor Wilson's initiative
e develop an "Integrated State Plan,” including eight elements: capital im-
provements, economic and employment development, resources protec-
tion and conservation, water, environmental protection, energy, housing,
and transportation.
o strengthened COGs and associated subregional structures, with signifi-

cant regional planning roles and creation of regional mitigation banks
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»  replacing current local government "general” plans with local
“comprehensive" plans, congruent with regional (COG) plans and,
thereby, with the Integrated State Plan

*  CEQA reforms, emphasizing Master Environmental Impact Reports tied
to local comprehensive plans, intended to be anticipatory and broad
rather than reactive and project specific

*  single-issue permits/permit streamlining, intended to reduce the number
of required permits and concentrate actual permit administration at the
local level

dominant metaphor: "integrate lanning, state, re jon, and local”
ip grate p 8, g1

S Strategic Choices through Learning Systems

*  premises:;

- success in complex arenas requires leamning strategies, defined as
designs which expect that knowledge of causes and/or
techniques of action is inadequate to achieve desired outcomes,
errors will be made, preferences will change, new technologies
will emerge, and that success will occur unexpectedly, so
adaptation is anticipated and included in the policy design

- public policies and government contribute modestly to most societal
processes, government can achieve virtually no goal through its
own direct actions and must always rely on the supportive
actions of individuals and businesses and other organizations to
achieve society's goals

given these premises, public policies should emphasize:

- developing policies with specific outcome/performance measures

--designing and legitimating stable decision arenas in which relevant
actors can interact and make needed public policy decisions over

time (e.g., as is now possible in cities and counties)
- empowering communities and individuals to take responsibility for
their futures and holding them accountable for thejr actions
- "nurturing and managing" the social learning process, so that the
best information available on the consequences of choices is
~ available to decision makers

*  structural and policy changes to coordinate ES with overall land use
planning and achieve better cooperation with local governments:

- adopt the Wilson proposal for an "Integrated State Plan," limiting
the Plan to setting performance specific state policies (e.g., to
improve energy efficiency in the California economy by 2
percent annually; or, relevant to endangered species, to maintain
1993 levels of ecosystem diversity, to stabilize the rate of new
listings of threatened and/or endangered species within five years
and to thereafter succeed in rebuilding populations sufficient to
"delist" 2 percent of the listed species annually)

- simplify California government by establishing a set of stable, uni-
form regional governance structures based on existing (and cre-
ated) COGs; current state agency regions would be modified to
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fit these regions and issues which spill across regional
boundaries would be handled by inter region MOUs; sub regions
would be necessary in larger regions

- create a regional governance and policy making body limited to
planning and conflict resolution only, with no service delivery,
taxing, permit issuance or rule enforcement authority; this body
would develop a regional comprehensive plan and manage
conflict resolution processes as the plan is developed and
implemented

- reserve to local governments and to operating state agencies all serv-
ice delivery and rule enforcement activities, requiring that they
be congruent with an adopted regional plan (and thereby with the
Integrated State Plan)

- approach planning and policy making as an iterative, learning
process (as opposed to development of static, permanent
decisions), including using the ongoing planning process and
such conflict resolution processes as mediation to resolve
disputes rather than regulatory rule enforcement and legal actions
(except for willful misconduct of a serious nature)

- maintain the legal sanctions of listing species as threatened or
endangered and adopting mitigation plans as a constraint upon
policy makers to ensure conformity with the law; the goal of
these revised processes is to avoid invoking the ES process

o  address funding issues through incentive/financing changes:
- commit a fixed percentage (two thirds ?) of the public funds
- available to pursue any state policy goal as payments for

performance in achieving that goal, whether achieved by local
governments, private businesses, non-profits or whatever

- use pricing strategies wherever possible in preference to either sim-
ple regulations or to direct provision of publicly funded, unpriced
goods and services

dominant metaphor: "learn and achieve by working together, rather than in
Jragmented isolation”
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