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January 29, 2016 

Hand Delivery 

The Honorable Tani Cantil-Sakauye, Chief Justice  
and the Honorable Associate Justices 
Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102 

Re: Amici Curiae Letter of the Bay Planning Coalition, the California Marine Affairs and 
Navigation Conference, and the East Bay Economic Development Alliance in 
Support of Petition for Review of San Francisco Baykeeper, Inc. v. California State 
Lands Commission et al., Court of Appeal First Appellate District, Division Four 
Case No. A142449, Supreme Court of the State of California Case No. S231496 

To the Honorable Chief Justice and Associate Justices of the California Supreme Court, 

Pursuant to Rule 8.500(g), the Bay Planning Coalition, the California Marine Affairs 
and Navigation Conference, and the East Bay Economic Development Alliance submit this 
Amici Curiae letter in support of the Petition for Review in the above-entitled case. 

INTRODUCTION 

This Court should grant review of the appellate decision in San Francisco Baykeeper, 
Inc. v. California State Lands Commission et al., for at least two primary reasons—to secure 
uniformity in the decisional law of the State and to settle important questions of law.  Cal. 
Rules of Court, Rule 8.500(b)(1).  In this case, the Court of Appeal, First Appellate District 
has imposed new “obligations under the common law public trust doctrine” found nowhere 
in the statutes or regulations of California.  The California State Lands Commission (“SLC”), 
after conducting an extensive environmental review under the California Environmental 
Quality Act, was faulted by the appellate court for not performing an additional “inquiry” 
complete with requisite “findings under the public trust doctrine.”  In reaching this 
conclusion, the court also invented a new obligation “to conduct a public trust analysis” and 
adopt formal “findings” in the CEQA process.  Notably absent from the decision is any 
statute, regulation, or case law that dictates such an inquiry or findings, and the case goes 
well beyond the dictates of this Court’s opinion in National Audubon Society v. Superior 
Court (1983) 33 Cal.3d 419.  Moreover, this decision conflicts with prior precedent and 



Supreme Court of California 
January 29, 2016 
Page Two 

creates a new undefined, court-created procedure that will introduce great uncertainty in the 
future application of the public trust doctrine in this State.  Review should be granted to 
definitively resolve these issues. 

INTERESTS OF THE PARTIES SUPPORTING REVIEW 

The Bay Planning Coalition (the “Coalition”) is a not-for-profit California 
corporation formed in 1983 for the purpose of urging balanced government regulation of the 
waters and shoreline areas of San Francisco Bay and the California Delta.  Its membership 
then and now comprises the Bay Area port authorities, many of the shoreline cities of the 
Bay and Delta, large and small private landowners, and engineering and consulting firms.  
The cooperation between representatives of public entities and private enterprise within the 
Coalition has served its overall goal of proactively influencing the sustainable management 
of the Bay Area.  Since its founding, it has successfully argued, in courts or in the 
administrative arena, both for and against various regulatory actions of state and federal 
agencies.  When in 1995 the Governor of California proposed to abolish the San Francisco 
Bay Conservation and Development Commission, a regional planning agency, the Bay 
Planning Coalition, initiated an alliance with environmental interest groups and led the 
successful effort to keep that agency in existence. 

The California Marine Affairs and Navigation Conference (“CMANC”) is a 
consortium of California harbors, ports, and marine interest groups. The mission of CMANC 
is to optimize California maritime benefits by the maintenance and improvement of 
California harbors, ports, and navigation projects.  CMANC works with the California 
legislature and congressional delegations to make sure that California maritime interests are 
supported by the federal and state government to the greatest extent possible.  CMANC’s 
membership embraces a wide variety of public members, joined in common interests in 
support of commercial deep draft and recreational navigation projects, together with related 
undertakings, such as beach erosion, dredging impact, taxing policies on navigation, 
regulatory reforms, and assuring adequate recognition of the importance of commercial 
navigation, fisheries, and water-related recreation.   

The East Bay Economic Development Alliance (“East Bay EDA”) is the regional 
voice and networking resource for strengthening the economy, building the workforce, and 
enhancing the quality of life in the East Bay of the San Francisco Bay Region.  East Bay 
EDA conducts research to set strategic priorities which highlight the diverse range of 
opportunities that position the East Bay region as a global economy.  It is East Bay EDA’s 
priority to market and attract business investment to the region.  Members of East Bay EDA 
are regional leaders who care about the East Bay and are committed to uniting as a collective 
voice to make the region one of the most dynamic, globally competitive, and sustainable 
business environments in the world. The East Bay EDA leverages the leadership, knowledge, 
talents, and resources of its members to showcase the East Bay’s unique location advantages 
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and assets that help businesses grow a top-rated diverse workforce, world-class thought 
leaders, and a quality of life that supports exceptional living.  

The Coalition, CMANC, and East Bay EDA all have an interest in clarifying the 
obligations and scope of the public trust doctrine so that they and their members may 
continue their work to assure sustainable management of the San Francisco Bay Region in a 
manner consistent with the doctrine.  

I. REVIEW SHOULD BE GRANTED TO SECURE UNIFORMITY OF 
DECISION OVER THE PUBLIC TRUST DOCTRINE 

A hallmark of the public trust doctrine is its broad and expansive nature and the 
State’s discretion in its administration.  Nearly 50 years ago, the California Supreme Court 
observed: 

The demands of modern commerce, the concentration of 
population in urban centers fronting on navigable waterways, 
the achievements of science in devising new methods of 
commercial intercourse -- all of these factors require that the 
state, in determining the means by which the general welfare is 
best to be served through the utilization of navigable waters 
held in trust for the public, should not be burdened with an 
outmoded classification favoring one mode of utilization over 
another.   

(Colberg, Inc. v. State of California ex rel. Dept. Pub. Wks. (1967) 67 Cal.2d 408, 421-422 
(Colberg).)  Guided by these principles, the State as trustee has been vested with discretion to 
administer trust lands.  As administrator of the lands in the public trust, the California 
Legislature holds the power to select and change public trust uses.  (County of Orange v. 
Heim (1973) 30 Cal.App.3d 694, 707 (Heim) [“These are not matters to be decided by the 
courts. . . . [I]t is the Legislature that administers the trust, and it is within the province of the 
Legislature to prefer one trust use over another.”] [citations omitted].)  With respect to the 
activities in this case, the Legislature has delegated the power to select and prefer public trust 
uses to the SLC.  (See Public Resources Code § 6009.)   

Because the Legislature holds the power to determine public trust uses, “under ‘the 
separation of powers doctrine, the fundamental doctrine which recognizes that in the absence 
of some overriding constitutional, statutory, or charter proscription, the judiciary has no 
authority to invalidate duly enacted legislation.”  (Lyon v. Western Title Ins. Co. (1986) 
178 Cal.App.3d 1191, 1202 [quoting City and County of San Francisco v. Cooper (1975) 
20 Cal.3d 898, 915].)  “[W]hether public trust uses should be modified” is a “‘political 
question, within the wisdom and power of the Legislature.’”  (Id. [quoting Marks v. Whitney 
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(1971) 6 Cal.3d 251, 260-261].)  Because of this clear grant of authority to the Legislature, 
and by extension, the SLC, courts should defer to the judgment and authority of the SLC in 
making leasing decisions. 

In this case, no deference was shown.  Rather, the court of appeal extended the 
decision by this Court in National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 
to impose an obligation on SLC to issue mandatory findings, notwithstanding the SLC’s 
vested discretion in this area.  The focus of the court of appeal was on this Court’s statement 
in National Audubon that there is an “affirmative duty to take the public trust into account in 
the planning and allocation of resources, and to protect public trust uses whenever feasible.”  
33 Cal.3d at 446.  The court of appeal used this language to impose a mandatory obligation 
on SLC “to conduct a public trust analysis” and make express written “findings” in the 
CEQA process.  Slip Op. at 40.  However, after National Audubon was decided, the court of 
appeal in Citizens for East Shore Parks v. State Lands Com. (2011) 202 Cal.App.4th 549, 
576-77, observed that National Audubon does not “impress into the public trust doctrine any 
kind of procedural matrix.”  Rather, “imposing such procedural constraints would be 
inconsistent with the recognition that the state is free to choose between public trust uses and 
that selecting one trust use ‘in preference to … [an]other cannot reasonably be said to be an 
abuse of … discretion.’”  Id. at 577-78 (quoting Higgins v. City of Santa Monica (1964) 
62 Cal.2d 24, 30).   

The obligatory “findings” and “public trust analysis” mandated by the court of appeal 
in this case are in direct conflict with the holding in Citizens for East Shore Parks that no 
such “procedural constraints” exist.  Creating these ill-defined procedural obligations is just 
fodder for more litigation over what such an “analysis” must entail.  Rather than allow the 
court of appeal’s decision to spawn a new field of public trust litigation against the agencies 
of this state, this Court should grant review to secure uniformity in the decisional law of the 
State. 

II. REVIEW SHOULD BE GRANTED TO SETTLE HOW THE PUBLIC 
TRUST DOCTRINE IS ADMINISTERED IN CALIFORNIA 

The implications of this case, and the new obligations it purports to impose, extend 
far beyond the purview of the SLC.  There are many trustee agencies that will be affected by 
this ruling.  For example, the State has many subdivision agencies and has made grants of 
public trust lands to over 80 local public entities (including cities), each of which manages 
the State’s public trust lands as trustee pursuant to the common law public trust doctrine, 
statutory grants, the California Constitution, and other laws governing the trust and the 
trustee’s fiduciary responsibilities.  Moreover, in light of ongoing sea level rise, the State has 
adopted an official policy to “recognize that sea level rise will cause the public trust 
boundary to move inland.”  See California Coastal Commission, Interpretive Guidelines for 
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Addressing Sea Level Rise in Local Coastal Programs and Coastal Development Permits, 
Ch. 2, p. 40 (Aug. 2015).1  As explained in a recent report to the SLC, 

Except for those locations where the boundary has been 
permanently fixed by either a court decision or an agreement 
with the Commission, the landward boundary of most 
sovereign public trust land is what is referred to as an 
“ambulatory boundary” because it moves with the ebb and 
flow of the tide. . . . As a practical matter, this means that sea-
level rise will likely affect the boundaries between sovereign 
public trust lands and privately owned uplands. 

See Staff Report on the California State Lands Commission Staff’s Activities to Address Seal 
Level Rise (4/23/15).2  Given the extraordinary importance that these lands embody, and the 
significant questions that will be raised as ambulatory boundaries change in the future, it will 
be imperative to have a clear legal pronouncement from this Court to guide the 
administration of the public trust doctrine in a consistent manner throughout California. 

CONCLUSION 

For all the foregoing reasons, the Bay Planning Coalition, the California Marine 
Affairs and Navigation Conference, and the East Bay Economic Development Alliance 
support the petition for review in this case. 

 
Respectfully submitted, 
 

 
Morrison & Foerster LLP 
William M. Sloan (CA Bar #203583) 
Counsel for Amici Curiae 
 
 
 
 
 
sf-3618783  

                                                 
1 http://documents.coastal.ca.gov/assets/slr/guidance/August2015/0_Full_Adopted_Sea_Level_Rise_Policy_Gu
idance.pdf  
2 http://archives.slc.ca.gov/Meeting_Summaries/2015_Documents/04-23-15/Items_and_exhibits/119.pdf.  


