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I.  PUBLISHED CEQA DECISIONS 

Between August 29, 2014 and September 30, 2015, the appellate courts of California published 
23 decisions concerning the California Environmental Quality Act (CEQA), granting relief in 
favor of the petitioner (and against the public agency) in eight cases.  The eight cases involved 
review of exemptions (2), negative declarations (3), an environmental impact report (1), and 
addendums adopted following earlier CEQA review (2). 
 

A. Scope of CEQA 

1. Saltonstall v. City of Sacramento 
 (2014) 231 Cal.App.4th 837 

 
• Legislative act, Public Resources Code section 21168.6.6, modifying CEQA review and 

litigation deadlines for the construction of a sports arena in downtown Sacramento, 
including factors justifying an injunction to stop work, does not violate the California 
Constitution. 
 

• Trial court did not err in refusing to grant injunctive relief pursuant to Section 21168.6.6. 

The Legislature enacted Section 21168.6.6 of the Public Resources Code in 2013, in an effort to 
facilitate timely completion of the new Kings arena in downtown Sacramento.  Section 
21168.6.6, as relevant to the case, creates accelerated deadlines for the lead agency, directs the 
Judicial Council to adopt a rule to facilitate completion of judicial review of the arena’s 
compliance with CEQA within 270 days, and provides that an injunction to stop construction of 
the arena may only be granted upon a showing of imminent threat to public health and safety or 
unforeseen important historical, archaeological, or ecological values. 
 
Saltonstall (and others) sued to challenge the constitutionality of Section 21168.6.6 and the 
project’s compliance with CEQA.  After the trial court denied Saltonstall’s motion for a 
preliminary injunction, she appealed the trial court’s rulings with respect to Section 21168.6.6, 
arguing that the section represented an unconstitutional infringement of the Legislature on the 
core function of the courts, and that the preliminary injunction should have been granted because 
it would not harm the defendants. 
 
The court of appeal rejected the argument that Section 21168.6.6 is unconstitutional.  First, the 
section did not deny courts the ability to issue injunctive relief, but instead simply reflected a 
legislative re-balancing of the factors courts must consider in deciding whether to enjoin 
construction of the particular project at issue, the new Kings arena.  Saltonstall admitted that the 
Legislature could, constitutionally, exempt the arena from CEQA entirely, and so the mere 
specification of the factors that would warrant an injunction in the event of a CEQA challenge to 
the arena project did not impermissibly infringe upon the power of the courts.  Second, the court 
found that because Section 21168.6.6 directed the Judicial Council to create a rule providing for 
270-day review of the arena project if feasible, and did not include any penalty for review that 
exceeds that period, the 270-day deadline is suggestive, not mandatory, and so does not 
materially impair the ability of the courts to fulfill their adjudicatory functions with respect to 
judicial review of the project’s compliance with CEQA. 
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The court of appeal also found that the trial court properly denied Saltonstall’s motion for a 
preliminary injunction.  Under Section 21168.6.6, to obtain a preliminary injunction, Saltonstall 
had the burden of showing that the project posed an imminent threat to public health and safety 
or unforeseen important historical, archaeological, or ecological values.  She failed to do so, and 
instead argued that the respondents would not be harmed by an injunction.  As Saltonstall failed 
to make the showing Section 21168.6.6 required, the trial court did not err in denying the motion 
for a preliminary injunction. 

2. Picayune Rancheria of Chukchansi Indians v. Brown 
 (2014) 229 Cal.App.4th 1416 
 

• Governor is not a public agency as defined under CEQA.  

The Picayune Rancheria of Chukchansi Indians (Picayune Tribe) are owners and operators of a 
resort and casino in Madera, California.  Another tribe, the North Fork Rancheria of Mono 
Indians sought U.S. Department of Interior authorization to acquire 305 acres in Madera County 
to develop its own resort and casino there.  After issuing an environmental impact statement on 
the project in 2009, the Secretary of Interior determined that, pursuant to the Indian Gaming 
Regulatory Act (IGRA), “a gaming establishment on newly acquired lands would be in the best 
interest of the Indian tribe and its members, and would not be detrimental to the surrounding 
community.”  Pursuant to provisions in the IGRA, Governor Brown concurred in that 
determination without considering or preparing an EIR under CEQA. 
 
The Picayune Tribe filed a petition for a writ of mandate, among other claims, against the 
Governor, for failure to prepare an EIR in advance of his concurrence with the Department’s 
determination.     
 
The appellate court concluded that the Governor is not a public agency subject to the mandates 
of CEQA.  In pertinent part, the court found that the Governor, as an individual, had issued his 
concurrence pursuant to provisions in IGRA.  And, despite CEQA’s inclusive nature, there was 
nothing in the explicit language of that statute that suggests the Legislature intended to subject a 
government official, such as the Governor, to the CEQA’s requirements; rather, the term “public 
agency” as used by that statute means a government body.  Therefore, because the Governor is 
not a “public agency” within the meaning of CEQA, the appellate court affirmed the lower 
court’s ruling, sustaining demurrer without leave to amend. 
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B. Exemptions 

1. CREED-21 v. City of San Diego 
   (2015) 234 Cal.App.4th 488 
 

• Environmental baseline is the current physical conditions of the site, including 
intervening and superseding events (here, earlier emergency repair work). 
 

• Revegetation plan falls within “common sense” exemption because it would not result in 
any adverse change in physical conditions of the environment where the site consisted 
mostly of bare dirt and nonnative vegetation after the completion of emergency work.  
 

• Where lawsuit pertains to multiple agency actions and approvals, petitioner lacks 
standing to challenge earlier actions that are beyond the statute of limitations. 

 
The Fourth Appellate District upheld an exemption adopted by the City of San Diego for 
revegetation work approved in 2011.  The Court also found earlier repair work to be beyond 
challenge.   
 
In 2010, a storm event caused a recently constructed storm drain to fail and erode a hillside 
below single family homes in La Jolla.  At that time, the City issued an emergency coastal permit 
and found the work exempt from CEQA.  In 2011, approximately eight months after completion 
of the emergency storm drain repairs, the City applied the “common sense” and other categorical 
exemptions to issue a coastal permit authorizing revegetation of the hillside. 
 
In challenging the revegetation and repair work, the plaintiff took the position that a 2007 
environmental baseline was required because the City initially proposed the project at that time 
and its emergency repairs were only “temporary.”  The trial court agreed and ruled that, among 
other things, the City had violated CEQA when it determined the revegetation plan and earlier 
storm drain repair work were exempt from CEQA.   
 
Concerning the environmental baseline, the appellate court concluded that the trial court erred by 
finding that the baseline for the project consisted of the physical conditions existing at the site in 
2007, before the 2010 storm drain repair work was completed.  The court described the 2010 
repair work as an “intervening and superseding event that changed the physical environment….”  
Thus, the earlier repair work became part of the environmental baseline for evaluation of the 
later revegetation project. 
 
The court then went on to hold that CREED lacked “standing” to challenge the City’s earlier 
exemption determination for the 2010 emergency storm drain repair work as CREED had failed 
to file a timely challenge to that determination.  As the court emphasized, “[a]bsent a timely 
challenge to an agency’s emergency exemption determination, any emergency work completed 
pursuant to that exemption determination cannot thereafter be collaterally challenged.”  Further, 
while the 2011 Notice of Exemption confusingly described both the original storm drain repairs 
and revegetation project, that description did not give CREED a “second bite at the apple.” 
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The court upheld the city’s application of the common sense CEQA exemption for the 2011 
revegetation work.  A consultant and city planner memorandum in the administrative record 
provided substantial evidence that revegetation would “indisputably” improve baseline 
environmental conditions.  The common sense exemption therefore applied because it could be 
shown with certainty that the project would have no adverse significant effect on the 
environment. 
 
Lastly, the court rejected CREED’s claim that the unusual circumstances exception precluded 
use of a categorical exemption for the 2011 revegetation work.  In relevant part, CREED had 
provided no evidence showing that the revegetation work authorized in 2011 was unusual 
compared to other typically exempt projects.  And, even assuming unusual circumstances did 
exist, the court was careful to find that there was no evidence showing a reasonable possibility of 
a significant adverse effect as a result of the revegetation project.  In this way, the court applied 
the fair argument and substantial evidence standards of review and avoided the question pending 
before the California Supreme Court in Berkeley Hillside Preservation (next). 
 

2. Berkeley Hillside Preservation v. City of Berkeley 
 (2015) 60 Cal.4th 1086 

• Whether the “unusual circumstances” exception applies is a two-step inquiry, with the 
first step focusing on whether there are unusual circumstances. 

 
• Evidence of a project’s significant effects may show that the circumstances are unusual. 

  
• In determining whether circumstances are unusual, agency may consider “conditions in 

the vicinity of the proposed project.” 
  

• Court will apply a “bifurcated” approach to the standards of review:  (i) “substantial 
evidence” standard of review governs agency determinations concerning “unusual 
circumstances”; and (ii) less deferential “fair argument” standard applies to the question 
of whether an unusual circumstance gives rise to possible adverse impacts. 
 

The City of Berkeley had approved construction of a 6,478 square-foot, single-family home and 
attached 10-car garage on a steep slope in Berkeley, finding the project exempt from CEQA 
under the categorical exemptions for single-family homes and infill developments (CEQA 
Guidelines sections 15303(a) and 15332, respectively).  While CEQA requires extensive 
environmental review for many projects with potentially significant environmental effects, 
CEQA’s “categorical exemptions” enable expedient implementation of hundreds of routine 
projects each year (including water projects).  Several residents sued claiming that CEQA’s 
categorical exemptions did not apply due to “unusual circumstances”—namely, the project’s 
“unusual size, location, nature and scope.”  In addition to the building’s size, the challengers 
argued that to achieve the home’s proposed elevations, massive grading and retaining walls 
would be necessary.  The appellate court invalidated the exemption, holding that evidence of a 
potentially significant impact “is itself an unusual circumstance” that precludes reliance on an 
exemption. 
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After pending for three years, the Supreme Court reversed the appeals court and settled four 
important questions:   
 

First, the Court held that determining whether the unusual circumstances exception 
applies is a two-step inquiry: (1) the agency must first evaluate whether there are any 
unusual circumstances; and (2) the agency must then determine whether there is a 
reasonable possibility that the activity will have a significant effect on the environment 
due to the unusual circumstances.  According to the Court, the appeals court below “erred 
by holding that a potentially significant environmental effect itself constitutes an unusual 
circumstance”—such a construction “would render useless and unnecessary the statutes 
the Legislature passed to identify and make exempt classes of projects that have no 
significant environmental effect.”   
 
Second, while seemingly at odds with the Court’s clear delineation of the two-step 
inquiry, the Court held that a project’s significant environmental effects could 
nevertheless evince an unusual circumstance:  “[E]vidence that the project will have a 
significant effect does tend to prove that some circumstance of the project is unusual.” 
 
Third, the Court provided useful guidance clarifying that the local setting is important:  
“In determining whether the environmental effects of a proposed project are unusual or 
typical, local agencies have discretion to consider conditions in the vicinity of the 
proposed project.”  Thus, for example, while replacement of a water pipeline in an 
existing right-of-way might be typical in an urban area, placement of a pipeline in 
pristine habitat might be deemed uncommon (or unusual).   
 
Fourth, the Court settled the long-standing question of whether courts should provide 
deference to an agency in its exemption determination.  Here, the Court applied a 
“bifurcated” approach.  While the determination as to whether “unusual circumstances” 
exist is reviewed under the deferential “substantial evidence” standard, the question of 
whether an unusual circumstance gives rise to possible adverse impacts is reviewed under 
the less-deferential “fair argument” standard.  The Court reasoned that this bifurcated 
approach makes sense because, “when unusual circumstances are established, . . . the 
typical environmental effects of projects in an exempt category no longer control.” 

 
In an unpublished decision issued September 23 (2015 WL 5579842), the First Appellate District 
on remand denied the petition for writ of mandate and held that there was sufficient evidence to 
support the City’s decision to apply the categorical exemptions. 
 

3. Save our Schools v. Barstow Unified School District 
 (2015) 240 Cal.App.4th 128 
 

• In approving two school closures and transfer of students to receptor schools, the District 
lacked sufficient evidence to support use of categorical exemption under CEQA 
Guideline section 15134 (minor additions) where record could not show that limits 
specified in the exemption for receptor schools would not be exceeded. 
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• Employing the flexible rules governing remedies under Public Resources Code section 
21168.9, appeals court provided that the District, on remand, could consider new 
evidence in re-evaluating whether the closures and transfers were exempt from CEQA. 

 
A local group of individuals formed “Save Our Schools” to challenge the Barstow Unified 
School District’s decision to close two elementary schools and transfer their students to other 
“receptor” schools.  The District had decided to close the schools due to budgetary constraints 
projected in future years.  The District did not identify which receptor school would receive the 
students, and did not place any limit on how many students a single receptor school could accept.  
In rendering its decision, the District relied on the categorical exemption for “minor additions” 
to schools set forth in Section 21080.18 of CEQA and Section 15134 of the CEQA Guidelines.  
 
Save Our Schools filed suit, arguing that there was insufficient evidence to support the District’s 
school closures as exempt under the Section 15134.  They also urged that, even if exempt, the 
school closures were precluded from relying on the exemption due to the “cumulative impacts” 
and “unusual circumstances” exceptions.  The trial court denied the writ petition.  The Fourth 
Appellate District reversed, calling on the trial court to void the District’s closure approvals and 
to direct the District to reconsider its determination that the closures were exempt. 
 
Section 15314 of the Guidelines excludes “minor additions to existing schools . . . where the 
addition does not increase original student capacity by more than 25% or ten classrooms, 
whichever is less.”  In an earlier decision, the Sixth Appellate District had interpreted the phrase 
“original student capacity” as the receptor school’s “enrollment capacity”—i.e., the “physical 
space for housing students” or “number of students that can be accommodated physically at the 
receptor school.”  (citing San Lorenzo Valley Community Advocates for Responsible Education 
v. San Lorenzo Valley Unified School Dist. (2006) 139 Cal.App.4th 1356.) 
 
Save Our Schools claimed, and the appeals court agreed, that the District lacked sufficient 
evidence to conclude that “original student capacity” at any of the receptor schools would not 
exceed “25% or ten classrooms.”  Indeed, while the record included information on receptor 
school enrollment, it was devoid of any evidence showing the “original student capacity” or 
“enrollment capacity” of those schools at the time of the District’s closure decision.  Conversely, 
the record showed that 610 students would transfer to the receptor schools as a consequence of 
the closures.  The record thus contained no evidentiary basis upon which the District could have 
estimated each receptor school’s original student capacity or physical ability to house students. 
 
The court described this as “a critical gap in the evidence”: 
 

Without knowing the enrollment capacity of each receptor school, it was 
impossible for the District to properly determine that transfers would not cause 
the enrollment at any of the receptor schools to exceed 125 percent of the receptor 
school’s enrollment capacity, or require fewer than 10 portable or permanent 
classrooms to be added to the receptor school.  

 
The fact that transferring students could choose which receptor school to attend “compound[ed]” 
this lack of evidence.  By way of example, the court noted with some irony that if all 547 
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kindergarten through sixth-grade students chose to transfer to Skyline North Elementary School 
(one of the eligible receptor schools), “actual enrollment would have more than doubled, from 
422 students in 2012-2013 to 969 students in 2013-2014.”  That simple math combined with no 
limit or other analysis of operating capacity at the receptor schools was fatal to the District’s 
decision. 
 
In a last-ditch effort to preserve its school closures, the District argued that the closures were also 
exempt under Guidelines section 15378(b)(5), which states that “[o]rganizational or 
administrative activities of governments that will not result in direct or indirect physical changes 
in the environment” are not projects under CEQA.  The court was not persuaded.  If increases in 
student enrollment at any receptor schools exceeded the limits set in Guidelines section 15314, it 
followed that the closures would result in direct or indirect physical changes in the environment, 
removing them from both the Section 15134 and Section 15378(b)(5) exclusions. 
 
Rather than preclude the District from relying on an exemption in reapproving the school 
closures on remand, the court of appeal provided that the District could reconsider whether the 
closures and transfers were exempt from CEQA and “consider additional evidence not before it 
when it determined, at the February 26, 2013, meeting of its board, that closures and transfers 
were exempt from CEQA.”  This sort of flexible and narrow remedy is indicative of the 
increasing latitude courts are providing unmeritorious respondents under Public Resources Code 
section 21168.9.  As a counterbalance, the court admonished that, “[i]f the District wishes to rely 
on the minor additions exemption on remand, it is critical that it ascertain the original student 
capacity of each receptor school before the transfers, and whether the transfers required the 
addition of any new classrooms to any of the receptor schools.”  The court also emphasized that 
Save Our Schools and others “must be given an opportunity to produce evidence supporting any 
exceptions to the categorical exemptions”—e.g., the “cumulative” and “unusual circumstances” 
exceptions under Sections 15300.2(b)-(c). 
 
  4. Defend Our Waterfront v. California State Lands Commission 
   (2015) --- Cal.App.4th --- 
 

• Project opponents are not required to exhaust administrative remedies under Public 
Resources Code section 21177(b) when the agency provides no prior notice of its intent 
to rely on exemption. 
 

• The statutory exemption in Public Resources Code section 21080.11 for land exchanges 
does not apply where there is no title or boundary dispute. 

 
This case involved a local group’s challenge to the State Lands Commission’s approval of a land 
exchange with the City of San Francisco, which sought to terminate public trust restrictions on 
filled tide and submerged lands needed for development of the 8 Washington Street Project in 
exchange for the transfer of other lands into the trust.  The State and San Francisco are 
authorized to enter exchange agreements under a special legislative grant to the City (Stats. 1987, 
ch. 310).  (The City’s special legislation is similar to the provisions in Section 6307 of the Public 
Resources Code, which authorize the State to enter land exchange agreements of filled tide or 
submerged lands where the lands are “relatively useless” for trust purposes and the exchange is 
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need to “resolve [a] boundary or title dispute[].”)  As planned, the Project sought to develop the 
waterfront with non-trust uses, including condominiums, subsurface parking, restaurants, retail, 
and a tennis and swim club.  The stated purpose of the exchange was to “allow non-trust uses to 
be developed on lands formerly encumbered by the Trust, thereby settling a title problem.” 
 
While the land exchange was approved to make way for the development (an action normally 
subject to CEQA), the Commission relied on the statutory exemption that applies to “settlements 
of title and boundary problems by the State Lands Commission and to exchanges or leases in 
connection with those settlements.”  (Pub. Resources Code, § 21080.11.)  The trial court ruled 
that the land exchange was not statutorily exempt, and the Commission, City, and developers 
appealed arguing that: (1) respondent failed to exhaust its administrative remedies under Public 
Resources section 21177 by failing to object to the State’s exemption during the administrative 
approval process; and (2) the land exchange agreement was exempt from CEQA review.  The 
First Appellate District disagreed, and affirmed the trial court’s ruling.   
 
First, the appeals court held that, because there was no prior notice to the public of the 
Commission’s intent to rely on the statutory exemption, the project opponents were not required 
to exhaust administrative remedies under Section 21177 of CEQA.  Under Section 21177, a 
complaining party must have objected and the “alleged grounds for noncompliance” must have 
been raised during the approval process before suit may be filed.  (Pub. Resources Code, § 
21177(a)-(b).)  But there is an important exception for CEQA determinations rendered where 
“there was no public hearing or other opportunity” for the public to raise objections.  (Pub. 
Resources Code, § 21177(e).)  Here, the staff report for the August 7, 2012 approval hearing 
included a set of recommended findings—including a finding that the statutory exemption 
applied—but there was no other notice in advance of the public hearing that the State intended to 
rely on the statutory exemption.  Merely listing the exemption in a staff report made available via 
a hyperlink a few days before the hearing (and not 10 days as required under Section 11125(a) of 
the Government Code) was insufficient.  Because the final approval hearing had not been 
properly noticed, the exhaustion doctrine did not bar the action. 
 
Second, in applying de novo review to the scope of the statutory language, the appeals court held 
that the land exchange did not fit within the exemption. The exemption in Section 21080.11 
states that:  “[CEQA] shall not apply to settlements of title and boundary problems by the State 
Lands Commission and to exchanges or leases in connection with those settlements.”  The 
record, however, was “silent” on how the State concluded that the exchange fell within the 
exemption.  The statutory language defining the scope of Section 21080.11 is clear, the court 
noted, and it creates an exemption from environmental review for “settlements” of title or 
boundary disputes and for land exchanges executed in connection with “those settlements.”  
Here, the State’s approvals acknowledged that the purpose of the exchange was to “remove an 
impediment to the development of the 8 Washington Street Project.”  The appeals court noted 
with some irony that while the public trust undoubtedly presented a “‘problem’ for the City” in 
approving the development, it was not a problem “grounded on the need for the [State] to 
exercise authority to ‘settle’ title and boundary disputes over filled tidelands.”  Thus, the 
statutory exemption did not apply. 
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C. Negative Declarations  

1. Citizens for the Restoration of L Street v. City of Fresno 
 (2014) 229 Cal.App.4th 340 

• City violated CEQA by granting approval authority to Historic Preservation Commission, 
pursuant to its municipal code, for demolition permit without also delegating 
environmental review authority. 

• Whether a cultural resource constitutes a “historical resource” is a threshold question 
subject to the deferential “substantial evidence” standard of review.    

After approving a residential infill development project in downtown Fresno to build 28 two-
story townhouses, a citizens group interested in historical resources challenged the City’s 
approval and related issuance of demolition permits for two early-20th century houses.  The trial 
court held in part that the City violated procedural requirements under CEQA and both sides 
appealed.  
 
On appeal, the appellate court examined whether the City had properly delegated its 
decisionmaking authority to the City’s Historic Preservation Commission (HPC).  The court of 
appeal found that the City had granted the HPC authority to approve the project but failed to also 
delegate environmental review to that entity, as required by Public Resources Code section 
21151(c).  The court also held that the City’s attempts to cure the CEQA defects were 
insufficient because: (1) the City acted merely as an appellate body addressing limited issues and 
was not acting as the final independent decision-making body for the project and related 
environmental review documents; and (2) the procedures used by the City in handling the appeal 
did not comply with the notice requirements imposed by CEQA.  Specifically, the City did not 
provide notice of its intent to adopt a mitigated negative declaration along with a 20-day public 
review period. 
 
The court also confirmed that a lead agency’s determination of whether the resource at issue is 
historic for the purposes of CEQA is reviewed under the deferential “substantial evidence” 
standard.  In determining this threshold question, the lead agency must evaluate the resource 
under the analytical categories established by Section 21084.1 and Guidelines section 
15064.5(a), before it applies the fair argument standard to determine whether the project may 
have a significant adverse impact on the environment. 
 

2. Rominger v. County of Colusa  
 (2014) 229 Cal.App.4th 690 

• Approval of a subdivision map is a CEQA “project” even if it does not include any 
specific plans for development and is not otherwise exempt under the common sense 
exemption, where there is a reasonable possibility that creation of smaller parcels could 
lead to development that might not otherwise occur. 

• County’s 29-day review period for mitigated negative declaration failed to comply with 
the 30-day requirement, but shortened review period did not preclude informed 
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decisionmaking or informed public participation, and therefore was not prejudicial abuse 
of discretion. 

• Letter from air quality consultant too vague to amount to substantial evidence supporting 
a fair argument of significant odor impacts notwithstanding the mitigation measure to 
which the county had committed itself. 

The Third Appellate District held that approval of a subdivision map is a CEQA “project” even if 
it does not include any specific plans for development.  The court also confirmed that when 
determining whether an environmental impact report (EIR) is required, the issue is whether there 
was substantial evidence to support a fair argument that the project may have a significant 
impact on the environment. 
 
Project applicant Adams Group Inc. applied for approval of a tentative subdivision map to divide 
four parcels (the project) located in Colusa County into 16 parcels.  The applicant indicated no 
specific plan for future expansion and that the intention was to continue the existing uses: 
agricultural, light industrial, and open space.  The County prepared an initial study and mitigated 
negative declaration (IS/MND) for the project.  The Romingers commented that even though the 
County did not know the exact future uses for the subdivided lots, the County was required to 
analyze the potential impacts of the operations based on the most reasonably foreseeable 
significant impacts.  In response to the Petitioners’ comments, the County prepared a revised 
IS/MND.  The revised IS/MND evaluated potential industrial development related to agriculture.  
The County argued that because the future development scenario was presented for analysis 
only, and was not currently proposed, the analysis was not required by CEQA.   
 
Petitioners sought judicial review arguing that the revised IS/MND was deficient and that the 
County violated CEQA by failing to prepare an EIR for the project.  The Petitioners argued that 
the County should have been barred from asserting in the trial court that the subdivision was not 
a project for purposes of CEQA because the County treated the subdivision as a project by 
approving an MND.  The County and Real Party in Interest argued that the County actually 
exceeded the legal requirements of CEQA by preparing an MND for a project that has no 
potential to result in any physical change in the environment.  The trial court denied Petitioners’ 
mandamus petition and held in favor of the County, determining that even though the County 
treated the activity as a “project,” the project was not a “project” for purposes of CEQA.  The 
Petitioners appealed. 
 
On review, the court of appeal held that the project qualified as a project based on explicit 
language Public Resources Code section 21080(a):  “Except as otherwise provided in this 
division, this division shall apply to discretionary projects proposed to be carried out or approved 
by public agencies, including, but not limited to,  . . . the approval of tentative subdivision maps 
unless the project is exempt from this division.”  The court found that by enacting subdivision (a) 
of Section 21080, the Legislature determined that approval of tentative subdivision maps always 
has at least the potential to cause a direct physical change or reasonably foreseeable indirect 
physical change in the environment.  On this standard, the court held that the project in this case 
constituted a CEQA project, and the project was not otherwise exempt under the common sense 
exemption, given the reasonable possibility that creation of smaller parcels could lead to 
development that might not otherwise occur. 
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Upon review of the record with regard to Petitioners’ specific challenges to the MND, the court 
sided with Petitioners on only a single issue.  The court found that there was substantial evidence 
in the record supporting a fair argument that the project would result in development and have a 
significant effect on traffic, and that the County was required to prepare an EIR.  The County 
argued that its contrary traffic assumptions were supported by substantial evidence.  The court 
explained that the issue was not whether there was substantial evidence to support the County’s 
conclusions, but whether there was evidence to support a fair argument that the project may have 
a significant impact on traffic.  The court held that the Petitioners had met this standard and that 
the County prejudicially abused its discretion by failing to prepare an EIR. 
 
Finally, the court concluded that the County did not comply with the requirement to provide a 
full 30-day review period for the MND, but held that the 29-day review period provided did not 
preclude informed decisionmaking or informed public participation.  Since that error was not 
prejudicial, it could not provide a basis for relief. 
 

3. Keep Our Mountains Quiet v. County of Santa Clara 
   (2015) 236 Cal.App.4th 714 
 

• Despite an expert report and sampling of mock events showing that noise levels would 
remain within County thresholds, opinion and fact testimony submitted by neighbors and 
their sound consultant cast doubt on MND’s conclusions. 
 

• Evidence of existing hazardous road conditions combined with doubling of peak traffic 
during project events evinced a fair argument of potentially significant traffic impacts 
necessitating an EIR. 

 

• Indirect pecuniary benefits to surrounding homeowners did not preclude landowners from 
securing recovery of attorneys’ fees under private attorney general statute.  

   
In December 2011, the County of Santa Clara adopted a MND and approved a use permit 
authorizing the Redwood Ridge Estates Winery to hold 28 special events on weekends during the 
summer months, with strict limits on the number of guests, hours of operation, and orientation of 
live music.  The Winery is located on 14.46 acres in the Santa Cruz Mountains, and is 
surrounded by an open space preserve and single-family residences.  Nearby residents banded 
together as an unincorporated association and challenged the use permit and MND under CEQA, 
alleging primarily issues with noise and traffic impacts.  After prevailing on the merits at trial, 
the trial court granted the association its attorneys’ fees under Code of Civil Procedure section 
1021.5, though the court denied a multiplier based on the partial contingent nature of the matter.  
The County and applicants appealed.  The association cross-appealed on the denial of the 
multiplier. 
 
The court partially agreed with the association with regard to the increase in noise, finding that 
the project could have significant noise impacts on neighboring residences and surrounding 
wildlife but that there was no substantial evidence of potentially significant noise impacts on 
visitors to the nearby open space preserve.  The applicant had prepared a study (peer reviewed by 
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the County’s own consultant) that relied on the County General Plan noise thresholds.  The 
County went so far as to require several mock events to measure noise.  The association hired its 
own sound consultant who took issue with the study methods and opined that the County’s noise 
thresholds would have been exceeded.  The neighbors also provided testimony that the mock 
events were not representative of expected noise levels, which “cast doubt” on the efficacy of the 
applicant’s noise studies.  Likewise, the court noted that a study submitted by the association 
indicated that wildlife lived in the area and that wildlife are affected by noise (e.g., by causing 
abandonment of habitat and increasing stress-related illness).  Conversely, the court noted that 
with regard to visitors to the open space preserve there was no evidence as to the frequency of 
use or how close visitors would come to the property. 
 
With respect to traffic impacts, the court also found that there was substantial evidence 
supporting a fair argument the project may have significant impacts.  Specifically, neighbors and 
the association’s expert provided factual evidence that the project might substantially increase 
hazardous conditions on the road to and from the project site.  The project was estimated to 
double traffic volumes on stretches of road that were narrower than accepted road standards, 
lacked center striping and graded or paved shoulders, and had 30 blind curves.  Caltrans had also 
noted that the accident history in the vicinity of the project was more than double the statewide 
average.  Ultimately, the court ruled that the County had abused its discretion in failing to require 
an EIR to address traffic and noise impacts.  
 
The appeals court also upheld the trial court’s award of $145,747 in attorneys’ fees and denial of 
a multiplier, reciting the general rule that an award of fees “will be upheld unless ‘there is no 
substantial evidence to support the trial court’s findings or where there has been a miscarriage of 
justice.’”  Specifically, the court found that, even though the County was not compelled by the 
trial court to undertake further studies or impose additional mitigation in an EIR, the action 
nonetheless conferred a “significant benefit on the general public” by requiring the County to 
further assess impacts associated with noise, traffic, and biological resources.  The court further 
determined that there was no evidence of direct pecuniary benefit to the association members, 
even though they might see some indirect benefit to their home values.  Thus, the “financial 
burden” of private enforcement outweighed any private financial incentive to filing suit.  Lastly, 
the court upheld the denial of a multiplier where the matter was only on partial contingency and 
the attorneys’ billing rates already reflected the specialized nature of CEQA litigation. 
 

D. Environmental Impact Reports 

1. Paulek v. California Department of Water Resources 
 (2014) 231 Cal.App.4th 35 

 
• Public participant made an adequate objection in administrative hearing for standing 

purposes because his questions raised environmental issues sufficient to invoke CEQA 
standing under Public Resources Code section 21177. 

 
• Revision of project in Final EIR to remove emergency outlet did not result in any 

significant environmental impacts of the project being unmitigated because project 
sought to reduce existing risks. 
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• Department did not engage in piecemeal environmental review by splitting off 

emergency outlet from proposed project because the extension outlet was not a 
consequence, future expansion, or integral part of the project. 

 
• Final EIR’s responses to comments were sufficient because a general comment only 

requires a general response. 
 
Petitioner Albert Paulek, on behalf of himself, filed a petition for writ of mandate under CEQA 
challenging the Department of Water Resources’ (DWR) certification of a Final Environmental 
Impact Report (FEIR) for the Perris Dam Remediation Project.  The Perris Dam and Reservoir 
was constructed in 1972 in Riverside County.  A 2005 structural foundation study found that the 
dam had structural issues that could lead to failure of the dam in the event of an earthquake.  The 
report recommended dropping the water level in the reservoir as well as remediation of the 
facility and further study.  The challenged project consisted of two parts: (1) remediation of 
structural deficiencies in the dam; and (2) replacement of the facility’s outlet tower.  Originally, 
the EIR also included analysis of an emergency outlet extension, but in response to comments on 
the Draft EIR, that extension was split off into a separate project subject to separate 
environmental review. 
 
DWR claimed that Paulek lacked standing because he failed to comply with Public Resources 
Code section 21177(b), in particular that his comments during the public hearing on the project 
constituted questions, not objections.  During the public workshop on the Draft EIR, Paulek had 
asked questions about the nature of the project and the project’s capacity.  The court held that 
Paulek had not merely stated “generalized environmental comments” but rather, stated 
“expressions of concern specifically regarding the proposed project” that were “sufficiently 
specific in both subject and level of detail to allow the Department to evaluate and respond to 
them.”  The court emphasized that an “objection challenging a project’s purported benefits is just 
as pertinent to the required balancing analysis as an objection regarding environmental risks, and 
is equally adequate for satisfying Section 21177, subdivision (b).” 
 
Paulek argued that the removal of the outlet extension from the project left a significant 
environmental impact of the project unmitigated, pointing to flooding that would occur in 
residential areas downstream of the dam in the event of an emergency water release.  The court 
rejected this claim, finding that “nothing in the administrative record suggests the proposed dam 
remediation or outlet structure replacement activities will cause or increase the risk of flooding 
that the emergency outlet extension is intended to remedy.”  The flooding risks to residential 
areas below Perris Dam are risks that were created by the original design—not the existing 
project.  The project would not increase that existing risk; instead, the two proposed activities 
that remained part of the project would reduce those risks. 
 
Paulek also claimed that the deferral of the outlet extension constituted improper segmentation of 
the project and that the outlet extension was an integral part of the Perris Damn Remediation 
Program.  The court disagreed, holding that there was “no basis in the administrative record to 
conclude that the emergency outlet extension is a ‘reasonably foreseeable consequence’ of the 
dam remediation and tower rebuilding projects.”  The need for the outlet extension is not a 
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consequence of the dam, making the facts distinguishable from those cases where “one stage of a 
project is the first domino to fall in a causally-related series of events to follow.”  The court also 
found that the outlet extension was not a “future expansion” of the existing project and thus 
distinguishable from the facts in Laurel Heights Improvement Assn. v. Regents of the University 
of California (1988) 47 Cal.3d 376.  In addition, the outlet extension was not an “integral part of 
the same project.”  The court instead found that, similar to the facts present in Communities for a 
Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, “the principal purpose of 
the dam remediation and the outlet tower reconstruction—to improve the ability of the Perris 
Lake facility itself to withstand seismic events—is different from, and does not depend on, the 
function of the emergency outlet extension.” 
 
Finally, Paulek contended that DWR’s responses to the comments submitted by an 
environmental organization were inadequate.  Paulek pointed first to a comment letter submitted 
in response to the notice of preparation—not the Draft EIR.  The court held that because the 
letter did not (and could not) provide comments on the Draft EIR, DWR had no obligation to 
respond to it.  Paulek pointed to a second letter that was submitted in response to the Draft EIR.  
As to this letter, the court held that DWR’s general responses to the general comments submitted 
were sufficient.  Finally, as to the citation by commenters to other documents in the 
administrative record, those commenters failed to cite specific deficiencies in the EIR, and thus 
DWR’s general responses to these comments were legally sufficient. 
 

2. Friends of the Kings River v. County of Fresno 
 (2014) 232 Cal.App.4th 105 

• Under the Surface Mining and Reclamation Act (SMARA), where the State Mining and 
Geology Board (SMGB) considers an appeal of the lead agency’s approval of a 
reclamation plan, it does not have the authority to set aside the lead agency’s approval of 
that plan; it may only direct the lead agency to reconsider its approval. 
 

• A lead agency is not required to adopt agricultural conservation easements as mitigation 
for the loss of farmland.  

 
Friends of the Kings River petitioned for a writ of mandate under CEQA challenging the County 
of Fresno’s certification of an EIR and approval of a revised reclamation plan for the Carmelita 
Mine and Reclamation Project at the base of the Sierra Nevada foothills in the Central Valley.  
After certification of the EIR, Friends successfully appealed the County’s approval of an original 
reclamation plan to the SMGB.  After remand, the County approved a revised reclamation plan 
and the SMGB denied Friends’ second appeal of the revised plan. 
 
The court held that Friends’ first successful appeal to the SMGB did not serve to set aside or 
nullify the County’s approval of the reclamation plan or certification of the EIR.  Rather, under 
the SMARA, the SMGB only has the power to remand to the lead agency for reconsideration of 
the approval of a reclamation plan.  Quoting Security National Guaranty, Inc. v. California 
Coastal Com. (2008) 159 Cal.App.4th 402, 419, the court reasoned that just because an agency 
“has been granted some authority to act within a given area does not mean that it enjoys plenary 
authority to act in that area.”  As a result of this holding, the court further held that evidence of 
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the SMGB proceedings (which occurred after the County certified the EIR) was inadmissible 
extra-record evidence. 
 
The court approved the mitigation measures adopted by the County to address the significant 
impacts to agricultural resources due to the loss of a maximum of 583 acres of farmland.  The 
court held that the County was not required to adopt a mitigation measure that would require 
agricultural conservation easements (ACEs) and that the County’s consideration of ACEs was 
sufficient.  The court distinguished Masonite Corp. v. County of Mendocino (2013) 218 
Cal.App.4th 230, because there the county had categorically excluded ACEs as a potential 
mitigation measure.  The court did not read Masonite to require the adoption of ACEs as 
mitigation, but rather that ACEs not be categorically excluded from consideration—which the 
County here did not do. 
 

3. Center for Biological Diversity v. California Dept. of Fish & Wildlife 
 (2015) 234 Cal.App.4th 214 
 

• The existing operations of a long-running program may be included in the environmental 
baseline to evaluate that program even if as a result some elements of that existing 
operation may never receive environmental review.   
 

• The purpose of the “no project alternative” is to compare against the status quo, so a no-
project alternative should include a project’s existing operations, even if those operations 
have not been previously reviewed.  

 
Since the 1800s, the California Department of Fish and Wildlife has been responsible for 
overseeing and implementing the state’s fish hatchery and fish stocking program for trout, 
salmon, and steelhead.  In 2007, following a challenge to the program’s categorical exemption, 
the Department began preparing an EIR for its hatchery and stocking operation for trout, salmon, 
and steelhead.  The scope of that document was later expanded to include the Department’s 
entire fish hatchery and stocking enterprise statewide, various educational and outreach 
programs, and a private stocking program.  Ultimately, a joint EIR and Environmental Impact 
Statement (EIR/EIS) was released in 2010.    
 
In three cases that were consolidated for the purposes of issuing the court’s decision, the Center 
for Biological Diversity and its co-plaintiffs argued that the EIR/EIS was flawed because it 
(1) did not perform site-specific review for each site the Department stocks with fish; (2) it 
improperly relied on future development of management plans as deferred mitigation measures; 
(3) it should not have relied on the current stocking enterprise as the environmental baseline; 
(4) the project alternatives considered in the EIR/EIS were inadequate; and (5) the mitigation 
measures imposed on the private stocking program and other ancillary programs amounted to 
underground regulations in violation of the Administrative Procedures Act.   
 
The court found that the EIR/EIS was properly considered a program-level document, and 
contained a level of analysis appropriate for such a document.  In particular, the EIR/EIS 
“disclosed and evaluated all known impacts from hatchery operations and stocking to each 
decision species.…  It allows the Department to go forward with its enterprise, knowing the 
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likely impacts from any stocking decision it makes should it find a decision species in the water 
body to be stocked.”  Because the EIR/EIS provided evaluation protocols under which to 
evaluate future sites, and committed the Department to mitigating potential impacts at those sites 
as appropriate, it was sufficiently comprehensive to meet CEQA’s requirements.   
 
The court additionally found that it was appropriate for the Department to use the hatchery and 
stocking operations from 2004 through 2008 as an environmental baseline for its analysis in the 
EIR/EIS.  Observing that the conditions used by the Department as a baseline had been in place 
for more than a century, the court reasoned that the baseline necessarily must include the 
continuing operations of a project even if those operations had never received, and may never 
receive, environmental review. 
 
The EIR/EIS did not impermissibly defer mitigation of the operations’ impacts when it relied on 
the development of management plans to mitigate impacts of future fish stocking.  Rather, it 
provided sufficient performance standards for future mitigation, and committed the Department 
to mitigating the future impacts that it discovered.  
 
Finally, the court concluded that the Department considered an appropriate range of alternatives.  
The purpose of a no project alternative is to identify the environmental impacts of preserving the 
status quo, so the Department correctly identified the existing operation, which had been in place 
for more than 100 years as the “no project alternative.”  The Department correctly rejected as 
infeasible an alternative that would have terminated the stocking program, as the Department 
was legally obligated to continue that program.  
 
Considering all of these arguments, the court upheld the EIR/EIS on CEQA grounds, though it 
found that certain mitigation measures related to private fish stocking and outreach programs 
were “unground” regulations that did not follow the required procedures under the 
Administrative Procedures Act. 
 

4. Saltonstall v. City of Sacramento 
 (2015) 234 Cal.App.4th 549 

• The City can engage in land acquisition for its preferred site before finishing 
environmental review for project approval. 
 

• The City did not have to evaluate the remodeling of the current arena as an alternative 
because the review of a no project alternative and an adjacent building location in  
Natomas were sufficient, and none of those three possibilities would have satisfied the 
project objectives. 
 

• Speculation of post-event crowd violence does not trigger CEQA. 
 

• Review of trial court orders on Public Records Act motions may only be made by writ 
petition, not by direct appeal. 
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Seeking to keep the Kings basketball team in Sacramento, the City of Sacramento (City) 
partnered with Sacramento Basketball Holdings, LLC (SBH) to build a new entertainment and 
sports center in downtown Sacramento.  In May 2013, the Board of Governors for the National 
Basketball Association (NBA) approved the sale of the team to SBH, but reserved the right to 
acquire the Sacramento Kings and relocate the team to another city if a new arena in Sacramento 
does not open by 2017. 
 
To meet the NBA’s deadline, the City and SBH developed a schedule that targets October 2016 
as the opening date for the new downtown arena.  To facilitate timely completion of the project, 
the California Legislature added Section 21168.6.6 to the Public Resources Code which modified 
CEQA deadlines for review of the construction of the downtown arena in Sacramento.  From the 
modified environmental review process by the City, several CEQA challenges were filed, and 
ultimately a total of 12 petitions were consolidated into the current case. 
 
In this CEQA challenge, the appellate court affirmed the trial court’s judgment dismissing the 
challenge to the sufficiency of the City’s EIR and approval of the downtown arena project, and 
the denial of plaintiff Saltonstall’s motion to augment the administrative record.  The appellate 
court held: 1) under CEQA, the defendant was allowed to engage in land acquisition for its 
preferred site before finishing its EIR, and that the defendant did not prematurely commit 
itself to approving the downtown arena project before completing its environmental review; 
2) defendant considered a feasible “no project” alternative; 3) the EIR’s traffic study of the 
project’s effects on traffic were not deficient; 4) mere speculation about possible crowd violence 
and its effect on the environment does not compel EIR review; and 5) review of trial court orders 
on Public Records Act motions may only be made by writ petition, not by direct appeal. 
 

5. City of San Diego v. Board of Trustees of the California State University 
   (2015) 61 Cal.4th 945 
 

• Duty to mitigate a project’s significant impacts attaches not just to the agency’s own 
property but also “within the area which will be affected by a proposed project,” 
including off-site areas. 
 

• Agencies cannot avoid offsite mitigation by finding fair-share mitigation payments 
infeasible without an earmarked appropriation by the legislature. 
 

In this case, the California Supreme Court ruled unanimously that the Board of Trustees (Board) 
of the California State University (CSU) had failed to adequately mitigate impacts associated 
with the expansion of campus facilities, in accordance with CEQA.  The Board unsuccessfully 
argued that it could not feasibly mitigate off-site traffic impacts of a campus expansion project 
without a legislative appropriation made specifically for that purpose.  This case represents the 
first CEQA ruling since Justices Cuellar and Kruger joined the Court. 
 
San Diego State University (SDSU) proposed renovation and expansion of its campus, including 
a new housing development for faculty, staff, and graduate students, a research and instructional 
facility, the expansion of a student residence hall, a new student union building, and a hotel.  The 
expansion would enlarge SDSU’s student enrollment by 11,385 and add 1,282 faculty and staff 
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members.  The SDSU expansion was first the subject of a 2005 EIR.  In that EIR, the Board 
found the proposed SDSU expansion would contribute significantly to cumulative traffic 
congestion at several off-campus locations.  As was its practice with other campuses, the Board 
declined to contribute its share of the cost of improving those roads and intersections, finding 
that any contribution for off-site mitigation would amount to a prohibited assessment of state 
property and an unlawful gift of public funds.  On that basis, the Board concluded that SDSU 
could not feasibly mitigate the project’s off-site traffic impacts, and certified the EIR based on a 
statement of overriding considerations detailing the project’s otherwise beneficial nature. 
 
The City of San Diego filed a petition for writ of mandate in superior court challenging the 2005 
EIR and the Board’s failure to share in the cost of off-site mitigation.  Contemporaneous to that 
proceeding, the California Supreme Court decided a similar case, City of Marina v. Board of 
Trustees of California State University (Marina), which rejected the Board’s decision not to 
mitigate off-site environmental impacts arising from the expansion of CSU-Monterey Bay on the 
same narrow legal grounds—that off-site mitigation would amount to a prohibited assessment of 
state property and an unlawful gift of public funds.  The Court held that off-site mitigation could 
not be deemed infeasible on those narrow legal grounds, and that agencies have the duty to 
mitigate or avoid its projects’ significant effects within the area affected by the proposed project.  
In dicta, however, the Court noted one example where the state’s appropriations process might 
render mitigation infeasible.  As the Court stated, “if the Legislature does not appropriate the 
money, the power does not exist” to mitigate the impacts of a particular project.   
 
Instead of appealing the writ on the 2005 EIR, the Board certified a new EIR for the SDSU 
project in 2007, once again finding that the proposed project would contribute significantly to 
off-campus traffic congestion.  In the resolution certifying the 2007 EIR and approving the 
campus master plan revision for SDSU, the Board found that the project’s significant impacts 
on traffic could not be feasibly mitigated given its interpretation of Marina, but that overriding 
benefits justified proceeding despite unmitigated effects.  The City and other regional entities 
filed a petition for writ of mandate challenging the 2007 EIR.  The superior court denied the 
petition.  On appeal, the court reversed in part, ruling that the Board had erred in relying on 
Marina to find off-site mitigation infeasible.  
 
The Supreme Court granted the Board’s petition for review.  While mitigation is often reviewed 
under the more deferential “substantial evidence” standard, the Court reviewed as a question of 
law the Board’s finding that mitigation is infeasible without an earmarked appropriation.  With 
respect to the Board’s reliance on Marina, the Court explained that the case makes clear that the 
duty to mitigate a project’s significant impacts attaches not just to the agency’s own property, but 
“within the area which will be affected by a proposed project,” including off-campus areas.  
(Pub. Resources Code, § 21060.5.)  It was “beside the point” that the Board lacked authority to 
construct improvements in off-campus areas because payment to a third party to perform the acts 
may represent a feasible alternative.  Despite the Board’s repeated request for a $15 million 
systemwide mitigation fund for off-site campus development impacts, in no instance had the 
Legislature acted on this request.  And as the Court explained, “[n]either CEQA itself, Marina, 
39 Cal.4th 341, nor any other decision suggests that mitigation costs for a project funded by the 
Legislature cannot appropriately be included in the project’s budget and paid with the funds 
appropriated for the project.”  Additionally, while the Legislature had previously exempted the 
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Board from CEQA’s requirements, it had done so explicitly, and no such exception could be 
reasonably inferred here. 
 
Finally, the Court repudiated the rule proposed by the Board that fair-share mitigation payments 
are infeasible unless funded with an earmarked appropriation, noting the unreasonable 
consequences of such an interpretation.  First, such a ruling would apply to all agencies and have 
the unwelcome effect of forcing the Legislature to sit as a standing environmental review board 
to decide on a case-by-case basis whether state agencies’ projects should proceed despite 
unmitigated off-site environmental effects.  The Court disagreed that CSU should be treated any 
differently than another agency because the Board had identified no statute or regulation 
modifying CEQA requirements for CSU projects.  Second, the practical effect of such a rule 
would shift costs to local and regional governmental agencies, imposing a financial burden on 
them not recoverable through other means.  Third, under the Board’s proposed rule, off-site 
mitigation would likely be found infeasible for many, if not all, state projects that receive non-
state funding, and more such projects would proceed without mitigation pursuant to statements 
of overriding considerations. 
 
While seemingly narrow to the CSU practice of avoiding offsite mitigation through its particular 
budgeting process, the Court’s ruling further limits the circumstances under which mitigation 
can be deemed infeasible.  The ruling also adds to the growing list of cases to apply the non-
deferential “de novo” standard to review of agency infeasibility findings.  Shortly after deciding 
to review City of San Diego, the Court granted review of a parallel case addressing similar legal 
issues concerning feasibility of off-campus mitigation in City of Hayward v. California State 
University Board of Trustees.  Given the ruling in the instant case, the Hayward case may be 
remanded and the EIR invalidated on similar grounds. 
 

E. Certified Regulatory Programs and EIR Equivalent Documents 

1. Center for Biological Diversity v. California Dep’t of Forestry  
   (2014) 232 Cal.App.4th 931 
 

• In determining findings of significant impacts, a lead agency has discretion to choose 
between differing expert opinions.  

• Recirculation is not required even though an expert’s memo was not disclosed during the 
comment period when: (1) the lead agency allowed for discussion of mitigation measures 
contained in the memo; (2) the lead agency extended the comment period; and (3) those 
mitigation measures were subsequently adopted by real parties in interest.  

• Writ of mandamus is not available to assert an expert agency improperly failed to oppose 
a lead agency’s determination. While an expert agency has a ministerial duty to take 
statutory and public trust responsibilities into account in providing review and comment, 
it is a discretionary determination to actively oppose a lead agency’s action.   

The court found the California Department of Forestry and Fire Protection (Cal Fire) did not 
violate CEQA when it approved a Nonindustrial Timber Management Plan (NTMP) that allowed 
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logging on a private parcel north of Gualala in Mendocino County.  An NTMP for all purposes 
functions as an EIR.   
 
In 2008, real parties in interest (the Bower family) submitted a proposed NTMP to the lead 
agency Cal Fire, seeking approval of timber harvesting on 615 acres.  Cal Fire, expert agency 
Department of Fish and Wildlife (DFW), and the Bowers’ forester conducted two pre-harvest 
site inspections to primarily evaluate a 17-acre section of larger trees (the Late Succession Forest 
Stand or LSFS) for potential marbled murrelet habitat–a species protected under the California 
Endangered Species Act (CESA).  DFW’s report identified the LSFS as suitable murrelet habitat 
and proposed mitigation measures to avoid take.  Cal Fire approved a revised NTMP that 
included many of the mitigation measures identified by DFW.    
 
Petitioners asserted Cal Fire’s approval of the NTMP violated CEQA on the grounds that (1) the 
NTMP should have been recirculated because Cal Fire did not disclose a 2009 one-page 
memorandum by its biologist that recommended additional protective measures for large trees in 
the LSFS; and (2) the cumulative impacts of logging would eliminate over 90% of large trees in 
the LSFS, thereby harming or eliminating critical murrelet habitat.   
 
Reviewing the record for substantial evidence in support of Cal Fire’s decision to not recirculate 
the NTMP, the court found that Cal Fire’s 2009 memo did not constitute significant new 
information, as it did not disclose new environmental impacts or a substantial increase in the 
severity of any impact.  Indeed, the additional mitigation measures contained in the 2009 memo 
were in fact discussed in a second round review of the NTMP–which was extended 30 days to 
consider additional information pertaining to the protection of large trees in the LSFS–and 
petitioners in fact participated in that review.  Moreover, the additional mitigation measures 
ultimately required by Cal Fire were accepted by the Bowers eight days prior to the close of 
public comment.  The court further noted that recirculation of an EIR after the close of public 
comment period is the procedural exception rather than a general rule.  
 
The court also found Cal Fire’s record contained substantial evidence supporting a fair argument 
that – with implementation of the identified mitigation measures – timber harvesting in and 
around the LSFS would have no significant impact on murrelet habitat.   
 
The court highlighted its required deference to the agency’s substantive factual conclusions, and 
characterized petitioners’ contentions as disagreements over fixed evidence; the parties merely 
drew “dramatically differing conclusions from the same record.”  Petitioners’ assertions that the 
NRMP did not contain analysis of how the LSFS would be retained as functional murrelet 
habitat, and that the protected species was positively identified in the assessment area did not 
alter the propriety of Cal Fire’s ultimate determination that logging activities would not harm 
murrelet habitat.  The court highlighted Petitioners’ burden to show a lack of substantial 
evidence, and moreover, Cal Fire was entitled to choose between differing expert opinions.  
Petitioners thus failed to affirmatively show that Cal Fire’s findings lacked supporting substantial 
evidence.  The court also rejected Petitioners’ claims that the NTMP did not analyze a reasonable 
range of alternatives, as again, alternatives in Cal Fire’s 2009 memorandum were discussed and 
the comment period was extended for this purpose. 
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Separately, the court held Petitioners’ CESA claims failed because Cal Fire found 
implementation of the plan, as mitigated, would not result in take.  That finding was supported 
by substantial evidence because adopted mitigation measures would retain and provide a buffer 
for suitable murrelet nesting habitat.    
 
Petitioners’ writ of mandamus directed at DFW similarly failed, as there is no authority for the 
proposition that an expert agency has a ministerial duty to oppose an environmental document.  
DFW has only advisory authority, and while the agency must take its statutory and public trust 
responsibilities into account in providing its review and comment, any determination to actively 
oppose a lead agency’s actions is purely discretionary.  Thus, DFW’s decision not to actively 
oppose Cal Fire’s approval of the Bowers’ NTMP provides no basis for a writ of mandamus 
under Code of Civil Procedure section 1085. 
 

2. Conway v. State Water Resources Control Board 
 (2015) 235 Cal.App.4th 671 

• Certified regulatory programs are subject to the “broad policy goals and substantive 
standards of CEQA.” 

  
• Because a total maximum daily load (TMDL) is merely a “goal” for water quality (and 

not an “implementation plan”), first-tier programmatic review was sufficient. 
 

• Dredging—which was one possible remedial measure for eventually achieving water 
quality goals—was beyond the scope of the TMDL and did not require environmental 
review. 
 

California’s Second District Court of Appeal upheld a functionally equivalent CEQA document 
prepared by the Regional Water Quality Control Board (RWQCB) under its certified regulatory 
program.  State programs certified by the State Resources Agency are exempt from CEQA.  
Here, the RWQCB had amended its water quality control plan to establish TMDL pollutant 
limits for a lake near Oxnard, California.  The Regional Board had prepared a functionally 
equivalent CEQA document under its certified regulatory program to support the TMDL.  A 
CEQA-equivalent document must, in turn, “include a description of the proposed activity with 
alternatives to the activity and mitigation measures as well as written responses to significant 
environmental points raised during the evaluation process.”  (Citing Pub. Resources Code, 
§§ 21080.5(d)(2)(D), (d)(3)(A); Guidelines, § 15252(a).)    
 
Plaintiffs filed suit, claiming that the CEQA-equivalent document should have analyzed the 
effects of remedial actions—dredging—that would be needed to achieve the proposed TMDL.  
According to the plaintiffs, dredging was the only “practical method” for remediating the water 
quality problem.   
 
The court of appeal disagreed.  Referring to a TMDL as an “informational document” and not an 
“implementation plan,” the court noted that the TMDL itself does not “prohibit any conduct or 
require any actions.”  Consequently, the court reasoned, “only a first-tier analysis [was] 
necessary.”  The Basin Plan Amendment that accompanied the TMDL called on the parties and 
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the Regional Board to formulate a memorandum of agreement (MOA) on how the TMDL for 
lake sediment would be implemented.  Until such MOA was formulated, however, the court 
found that full environmental analysis of any particular method of remediation was “premature.”  
The court finally assured the parties that if dredging is ultimately chosen as the remedial method, 
“a full analysis can be made on a second tier.” 
 

F. Subsequent Environmental Review 

1. Sierra Club v. County of San Diego 
(2014) 231 Cal.App.4th 1152 

 
• County’s failure to bind itself to implement detailed greenhouse gas (GHG) emission 

reduction targets and deadlines under its Climate Action Plan violated CEQA. 
 

• Adoption of the Climate Action Plan constituted a separate project which required 
separate determination of environmental impacts and a supplemental EIR. 

 
The Fourth Appellate District upheld a lower court decision that the County of San Diego’s 
(County) climate action plan (CAP) violated CEQA.  The court held the County failed to 
properly conduct environmental review of the CAP as required by CEQA and failed to provide 
detailed deadlines and enforceable measures to ensure that GHG emissions would be reduced as 
required by mitigation measures included in the County’s General Plan update. 
 
In 2011, the County amended its General Plan and certified a program-level environmental 
impact report (PEIR).  In the PEIR, the County recognized that it must reduce GHG emissions in 
the County to 1990 levels by 2020.  Therefore it adopted various related mitigation measures, 
which included a commitment to prepare a CAP with more detailed GHG emissions reduction 
targets and deadlines.  The CAP was intended to develop comprehensive and enforceable GHG 
emissions reductions measures that would achieve the targeted GHG reductions by the year 
2020, consistent with the requirements of AB 32 (the California Global Warming Solutions Act 
of 2006) and a 2005 executive order by Governor Arnold Schwarzenegger.  Thereafter, the 
County prepared the CAP and associated guidelines for determining environmental significance. 
The CAP and Thresholds project was approved by the Board of Supervisors in June 2012. 
 
The Sierra Club challenged the County’s approval of the CAP and Thresholds project and its 
associated environmental review on both substantive and procedural grounds.  The complaint 
alleged that the CAP did not meet the requirements of the General Plan’s Mitigation Measure 
CC-1.2, which provided that the CAP must achieve the comprehensive and enforceable 
emissions reductions specified in AB 32 and the governor’s executive order.  The Sierra Club 
also argued that the Thresholds were not adopted pursuant to the requirements of CEQA 
Guideline section 15064.7, and that an EIR should have been prepared. 
 
Affirming the trial court’s decision, the appeals court held that the County failed to adopt a CAP 
that complied with the mitigation measures set forth in the County’s general plan update.  The 
court reasoned that the CAP lacked enforceable GHG emissions reductions and contained no 
detailed deadlines for achieving those reductions.  The court noted in its opinion that once 
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mitigation measures have been incorporated into the PEIR, they “cannot be defeated by ignoring 
them or by attempting to render them meaningless by moving ahead with the project in spite of 
them.”  
 
The court also held that the County violated CEQA by: (1) failing to make required findings 
regarding the environmental impact of the CAP and Thresholds projects; and (2) failing to 
incorporate mitigation measures directly into the CAP as a plan-level document that itself would 
facilitate further development.  Finally, the court affirmed the trial court’s finding that the 
County should have prepared a supplemental environmental impact report for the CAP under 
CEQA instead of merely providing an addendum to the County’s existing PEIR for the general 
plan update.  The court elaborated that additional environmental review was particularly 
necessary where the County’s own documents demonstrated that the CAP and Thresholds project 
would not meet the requirements of AB 32 and thus would have significant impacts that had not 
been addressed previously in the PEIR. 
 

2. Ventura Foothill Neighbors v. County of Ventura   
   (2014) 232 Cal.App.4th 429 
 

• A supplemental environmental impact report, instead of an addendum, was required to 
evaluate a substantial project change: an increase in height from 75 to 90 feet of a new 
medical building. 
 

• The 30-day statute of limitations in Public Resources Section 21167 to challenge a 
decision announced in a NOD does not apply where the decision does not mention or 
notify the public as to the proposed change in the project. Thus, neighborhood interest 
group had 180 days from date they were informed of project change to bring action for 
mandamus relief.  

 
Neighbors to a medical clinic constructed in the City of Ventura petitioned for a writ of mandate 
under CEQA challenging the County of Ventura’s filing of an EIR addendum (instead of 
circulating a supplement) when it changed the location and height of the building.  The EIR 
addendum considered the environmental impact of the change in location, but did not mention 
the change in the building’s height.  In upholding the trial court’s writ of mandate, the court of 
appeal rejected the County’s argument that it acted within its discretion to prepare an addendum 
instead of a supplement and that the action was barred by the statute of limitations. 
 
Acknowledging the presumption that an appealed judgment is correct, the court upheld the trial 
court ruling that the County abused its discretion by not preparing a supplemental EIR because 
the change in the building height was a “material discrepancy” with “substantial changes as far 
as the general public and any reasonable reader of the EIR were concerned.”  The court noted 
that the addendum said nothing about the increase in height and recited facts from a declaration 
filed in support of a preliminary injunction motion (that was denied) that the new height would 
“significantly diminish the superior ocean view” of neighboring residences.  
 
The court also agreed with the trial court that the 30-day statute of limitations of Section 21167 
did not apply because the County did not provide notice to the public of the increase in the 
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medical clinic’s height.  Although the County filed a NOD for the addendum, the NOD 
announced only the decision to change the location of the building and did not include anything 
about the height of the building.  Therefore, the 180-day statute of limitations applied. 
 
It is notable that construction of the Clinic was completed four years before the trial court issued 
the writ of mandate.  The trial court held that it is not a reasonable mitigation measure to reduce 
the height of the new clinic, but (assuming significant impacts are found) “the county is 
obligated to consider other forms of mitigation.” 
 

3. City of Irvine v. County of Orange 
   (2015) 238 Cal.App.4th 526 
 

• Decision to prepare a “supplemental” EIR in lieu of a “subsequent” EIR subject to 
discretion of agency and tested under reasonableness standard. 

 
• No error in project description or baseline when agency refrains from updating base-year 

for analysis of traffic impacts, particularly when date of construction is uncertain. 
 

• Mitigation for loss of prime farmland through a conservation easement was infeasible 
because it would not affect the amount of farmland permanently lost; conservation 
easements only work in counties where general plan and zoning laws already set aside 
land for exclusive agricultural use. 

  
The City of Irvine challenged a Supplemental EIR adopted by the County for the expansion of a 
jail facility on about 100 acres in unincorporated Southern Orange County, including roughly 55 
acres of prime farmland.   
 
Originally approved in 1996, the project and EIR contemplated the expansion of the facility from 
1,200 to 7,584 inmates.  The 1996 EIR was challenged in court and upheld, but the project 
languished for over a decade.  The project resurfaced in 2012 due to the prospect of securing 
realignment funding, and the County certified a Supplemental EIR in 2012.  Interestingly, the 
Supplemental EIR dwarfed the original 1996 EIR by more than 1,200 pages.  It addressed 
several changes in the project and surrounding circumstances:  (1) minor reconfiguration of the 
jailhouse; (2) elimination of 22 acres of prime farmland; (3) replacement of a multi-level parking 
structure with a less-intensive at-grade design; and (4) the nearby El Toro Base, originally 
planned for an international airport, had been changed to a park and housing development.  
These changes triggered supplemental analysis in two environmental impact areas—local traffic 
intersections and the additional loss of prime agricultural land. 
 
In challenging the Supplemental EIR, the City first argued that County abused its discretion by 
preparing a “supplemental” rather than a “subsequent” EIR under Sections 15162 and 15163 of 
the Guidelines.  Under the Guidelines, a supplement to an EIR is appropriate when only “minor 
additions or changes” are needed to make the EIR complete.  (Guidelines, § 15163(a).)  Noting 
that there is no case holding that the choice to prepare a supplemental EIR was “fatal,” the court 
applied a “reasonableness” standard and admonished that courts will “look to the substance of 
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the EIR, not its nominal title.”  In this circumstance, where the project remained largely the 
same, the court saw no abuse of discretion in preparing a “supplemental” EIR.    
 
Next, the City had argued that the EIR had an unstable project description because construction 
phasing (and coincident traffic impacts) included only two years for analysis—2014 and 2030—
but then did not address delays in the project and an analysis of interim years when the project 
(and nearby El Toro Base redevelopment) would be underway (2015).  As a consequence, Irvine 
argued, the EIR omitted a specific analysis of construction phasing and intersection impacts.  
The court explained that the problem with the City’s argument was that it “confuses the need for 
a stable project description with the task of ascertaining the interim traffic impacts of project 
construction as that construction takes place—on a timeline that cannot be predicted with 
certainty.”  If accepted, the court emphasized, Irvine’s approach “would require continuously 
updated projections of traffic impacts adjusted for any delays in construction in the project or 
nearby areas.”  The court further rejected any reliance on Neighbors for Smart Rail v. Exposition 
Metro Line Construction Authority—the Supreme Court’s 2013 decision invalidating a future-
conditions baseline for traffic analysis.  The present case does not involve the “mistake” made in 
Neighbors—the Supplemental EIR “presents detailed traffic analyses” of area intersections for a 
year reflecting “existing conditions (2014) and the year of projected completion (2030).”  The 
court also noted that the plaintiff’s win on the future conditions baseline was “pyrrhic” as 
ultimately the Supreme Court found the error non-prejudicial.  In the instant case, a comparison 
of the 2014 and 2030 scenarios showed that traffic impacts would not be substantially different.   
 
On the additional loss of prime farmland, the court upheld three findings in the EIR that 
supported the conclusion that mitigation for prime farmland was infeasible in Orange County.  
First, conservation easements were rejected as infeasible “because they would not actually affect 
the amount of farmland permanently lost.”  The court did acknowledge, however, that 
conservation easements “have historically only worked in counties where the general plan and 
zoning laws already set aside land for exclusive agricultural use.”  In Orange County, there is no 
such land designated for agricultural uses.  Second, the “sheer astronomical expense of land” in 
Orange County renders conservation easements a “non-starter.”  Third, the EIR had considered 
two other mitigation measures—transferrable development rights or a right-to-farm ordinance—
which were rejected for practical, legal, and environmental reasons.     
 
Finally, the City had argued that the Final EIR failed to provide adequate responses to public 
comments.  Reciting the general rules that the Final EIR need only respond in detail to 
“significant environmental issues raised” and that responses can refer to “parts of the Draft EIR” 
that addressed the issue, the court went through each of the proffered comments to show how 
they did not raise significant issues or the responses were otherwise sufficient (among other 
conclusions).  Continuing the trend in recent cases, the court emphasized that a procedural failure 
must still be prejudicial, warning that the comment process can be “abused.” 
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G. Litigation Procedures 

1. Coalition for Adequate Review v. City and County of San Francisco  
(2014) 229 Cal.App.4th 1043 

• A Petitioner’s election to prepare the record does not preclude a public agency from 
recovering supplemental record preparation costs when incurred to ensure a statutorily 
complete record. 
 

• Time spent by the agency in review of the record for completeness was not recoverable. 

After prevailing in a CEQA action brought by petitioners Coalition for Adequate Review and 
Alliance for Comprehensive Planning (collectively, Coalition), the City and County of San 
Francisco (City) filed a memorandum of costs totaling $64,144, which largely reflected costs 
incurred in preparing a 4,000-page supplemental administrative record comprising 12 volumes. 
The trial court granted the Coalition’s motion to tax costs, and denied all costs to the City, on 
two grounds: (1) the Coalition elected to prepare the record; and (2) a sizeable cost award would 
have a chilling effect on CEQA lawsuits.  The court of appeal reversed. 
 
Disagreeing with the lower court, the appellate court stated, “the fact that a petitioner elects to 
prepare the record [], does not ipso facto bar the recovery of record preparation costs by a public 
agency.”  Indeed, where, as here, a record prepared by the petitioner is incomplete, and the 
public agency “is put to the task of supplementation to ensure completeness, the language of the 
statute allows, and the purpose of the record preparation cost provision to protect public monies 
counsels, that the agency recoup the costs of preparing the supplemental record.”   
 
The appellate court also addressed the Coalition’s challenge to the City’s specifically claimed 
costs.  The Court of Appeal held that the City’s $50,191.50 in paralegal costs were recoverable 
so long as they were reasonably incurred as part of compiling the supplemental record certified 
by the City—and not incurred as part of the review for completeness of the Coalition’s record.  
The court likewise held that messenger costs incurred by the City were recoverable so long as 
they were incurred as part of compiling the supplemental record.  The court rejected the City’s 
request for recovery of $8,053.14 in costs for City Planning Department staff time spent 
responding to the Coalition’s documents requests, finding that the trial court did not abuse its 
discretion in denying those costs.  Finally, the court of appeal held that excerpts of the record can 
qualify as a photocopy of an exhibit under Code of Civil Procedure section 1033.5(a)(13), so 
long as they were reasonably helpful to the trier of fact. 
 

2. Otay Ranch, L.P. v. County of San Diego 
 (2014) 230 Cal.App.4th 60 

• A public entity may recover “reasonably necessary” costs for retained counsel and 
paralegals to prepare the administrative record where the entity does not have the 
resources or experienced personnel to prepare the record. 

The County of San Diego (County) sought recovery of $66,638.14 in costs for preparation of an 
administrative record, which included $59,545 for attorney and paralegal time.  While petitioners 
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elected to prepare the record, after several stipulations to extend the deadline for preparation of 
the record, the County ultimately undertook preparation of the entire administrative record.  One 
day after certifying an 18,000-page record, petitioners voluntarily dismissed the entire action.   
 
In opposing petitioners’ motion to tax its costs, the County argued that the paralegal and attorney 
costs were reasonably necessary, and submitted declarations from its attorney and a paralegal 
supporting that argument.  In particular, the County argued that it required outside counsel to 
prepare the record because the record necessitated “specific knowledge and a comprehensive 
understanding of the project over the previous decade to reassemble various documents and 
technical reports with supporting documentation to prepare an adequate administrative record, 
but the County did not have adequate staffing to undertake this effort.”   
 
The trial court allowed the County to recover only attorney and paralegal time expended after the 
County decided to prepare the record and disallowed time prior to that date.  These costs totaled 
$37,528.14 ($30,435 in attorney and paralegal time and $7,093.14 in unchallenged costs).  The 
court of appeal affirmed the trial court’s award, finding the award appropriate based on the 
“history and complexity of the project and how the documents were maintained.”  Based on a 
review of similar awards of costs for staff and paralegal time to prepare an administrative record, 
the court held that the trial court did not abuse its discretion in determining that the costs were 
“‘reasonably necessary’ for the County’s retained counsel and paralegals to prepare the 
administrative record since the County ‘did not have the resources or experienced personnel to 
prepare the [r]ecord.’” 
 

3. Save Our Uniquely Rural Community Environment v. 
 County of San Bernardino 

 (2015) 235 Cal.App.4th 1179 

• Upheld trial court’s substantial reduction in the attorneys’ fees amount requested by 
prevailing plaintiff under Code of Civil Procedure section 1021.5—from $221,198 to 
$19,176. 

• Appellate court could not find abuse of discretion where trial court outlined “legitimate 
reasons” for reduction of the fee award, including lack of overall success, excessive 
hours, inflated billings, and no justification for not charging local billing rates for the 
county. 

• Although based on a contingent fee, plaintiff was not entitled to a multiplier due to partial 
contingency, lack of complexity, and no showing that the plaintiff’s attorneys had to turn 
down other work in order to handle the case. 

After a citizens organization (SOURCE) successfully challenged a MND for an Islamic 
community center and mosque on a single ground under CEQA, the organization filed a motion 
for attorneys’ fees under Code of Civil Procedure section 1021.5.  The motion sought $221,198 
in fees, including a lodestar multiplier of 2.0 for the alleged complexity of the work and partial 
contingency of the matter.  Finding the fee amounts “outrageous” and that the CEQA questions 
were not particularly “long” nor “difficult,” the trial court reduced the fee amount to $19,176.    
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The Fourth Appellate District held that the trial court had not abused its discretion in reducing 
the plaintiff’s fee award.  First, the trial court reduced the lodestar for legitimate reasons, 
including: (1) plaintiff only prevailed on one out of multiple alleged violations of CEQA and 
local zoning ordinances; (2) the time to prepare the reply brief and “run of the mill” attorney fees 
motion were “excessive”; (3) the billings were unjustly inflated based on the lack of complexity 
and billings at partner rates for “clerical” or “basic” tasks, some of which appeared “excessive” 
or “duplicative”; and (4) plaintiff “provided no evidence . . . that experienced CEQA attorneys 
were not available in the San Bernardino-Riverside market.” 
 
Likewise, the appeals court held that SOURCE was not entitled to a lodestar because, while on a 
partial contingency, it had mitigated the contingent risk to its attorneys by paying $10,000.  
Further, in presenting that its attorneys had expended 246 hours on the case over the course of a 
year, SOURCE had not shown that its attorneys “had to turn down other work” during that time.  
Lastly, the matter was not particularly “difficult” or “complex,” further providing support for the 
trial court’s lack of abuse of discretion. 
 

4. Coalition for a Sustainable Future in Yucaipa v. City of Yucaipa  
 (2015) 238 Cal.App.4th 513  
 

• Even in cases that do not result in judgment, petitioners may be deemed “prevailing” 
parties for purposes of seeking Section 1021.5 attorneys’ fees under a “catalyst” theory 
“if the defendant changes its behavior because of, and in the manner sought by, the 
litigation.” 
 

• Petitioner was not entitled to attorneys’ fees under catalyst theory where land use 
entitlements were abandoned by the applicants and revoked by the City after denial of 
petition at trial but before resolution of the appeal on its merits. 
 

• Substantial evidence supported the trial court’s finding that the lawsuit was not a 
“substantial factor” in the applicants’ decision to voluntarily abandon their entitlements. 

Target Corporation entered a contract with the landowner, Palmer General Corporation, to 
develop a 613,000 square-foot shopping center within the City of Yucaipa.  Target sought and 
obtained land-use entitlements for the center, including certification of an EIR and approval of a 
Preliminary Development Plan and General Plan Amendment.  Shortly after the City approved 
the project entitlements—and before the Coalition filed its CEQA writ petition—Target filed suit 
against the landowner over a dispute that arose concerning their contract.  A week later, the 
Coalition filed its writ petition. 
 
On the CEQA matter, the trial court denied the Coalition’s writ petition and the Coalition 
appealed.  Before the appeal could be resolved on its merits, however, Target and the landowner 
abandoned the project due to the ongoing contract litigation.  Because the applicants were failing 
to fulfill certain conditions and the City needed to ensure ongoing consistency with its General 
Plan, the City Council formally revoked the project entitlements.  Target and the landowner 
thereafter sought and obtained a dismissal of the CEQA appeal on mootness grounds.  The 
Coalition filed a motion with the trial court to recover its attorneys’ fees, alleging that its CEQA 
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action was a catalyst for the applicants’ abandonment of the project.  The trial court denied the 
motion, finding that it was the collapse of the business deal—and not the CEQA action—that 
served as the catalyst for the parties’ abandonment of the project.  Undeterred, the Coalition 
appealed again. 
 
The Fourth Appellate District affirmed.  First, the court recited the rule that under the “catalyst 
theory,” a plaintiff need not obtain a favorable judgment to qualify for attorneys’ fees under 
Section 1021.5 so long as “the defendant changes its behavior substantially because of, and in 
the manner sought by the litigation.”  To qualify for fees under the theory, the plaintiff must 
show that (1) the lawsuit was a catalyst motivating the defendants to provide the primary relief 
sought; (2) the lawsuit achieved its catalytic effect by threat of victory (not mere nuisance); and 
(3) the plaintiff reasonably attempted to settle before filing suit.  To succeed, the plaintiff in its 
motion need not show that its litigation was the “only cause” but only that it was a “substantial 
factor contributing to the defendant’s action.”  
 
Second, the court found that there was substantial evidence supporting the trial court’s 
determination that the Coalition’s CEQA action was not a catalyst for the defendants’ 
abandonment of the project and the City’s revocation of the entitlements.  The decision to 
abandon the project and the City’s subsequent revocation of the project entitlements were 
unrelated to the CEQA action; rather, those actions emanated from Target’s decision to abandon 
its project, Target’s lack of any remaining interest in the land, and the City’s need to revoke the 
entitlements as the City had no independent interest in maintaining the project (and defense of 
the lawsuit).  Consequently, the CEQA action was not a “substantial factor” in the death of the 
project, and could not serve as a basis for an award of attorneys’ fees.  The court noted that there 
was no threat of victory as the Coalition had already lost on the merits at the trial court and on 
procedural grounds at the court of appeal.  It was the Coalition’s burden to prove the nexus 
between its action and the reasons for the City’s revocation of the project entitlements, which the 
Coalition failed to satisfy. 
 
II.  PENDING CALIFORNIA SUPREME COURT CASES  

1. City of Hayward v. Board of Trustees of California State University 
 (Review granted October 17, 2012) 

 
The Supreme Court granted review but deferred briefing pending a decision in City of San Diego 
v. Trustees of the California State University (summarized above).  In City of Hayward, CSU 
certified an EIR and approved a master plan for the expansion of the University.  The City 
argued that the resulting population increase would cause a significant impact on fire protection 
services and that CSU was required to mitigate by funding additional services.  The First 
Appellate District disagreed and rejected the City’s argument that CSU was required to pay for 
the additional fire protection services.  Due to the Supreme Court’s ruling in the leading case, 
City of San Diego, this case may be remanded to the First Appellate District for reconsideration. 
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2. California Building Industry Assn. v. Bay Area Air Quality  
 Management Dist. 
 (Review granted November 26, 2013) 

 
Petition for review by building industry granted after the First District Court of Appeal upheld 
the Bay Area Air Quality Management District’s (BAAQMD) CEQA thresholds for GHG 
emissions and air pollution.  The Supreme Court limited review to a single issue:  “Under what 
circumstances, if any, does CEQA require an analysis of how existing environmental conditions 
will impact future residents or users (receptors) of a proposed project?”  CBIA had brought a 
facial challenge against BAAQMD’s air pollution thresholds, arguing that they were contrary to 
a long line of cases holding that, under CEQA, lead agencies need not evaluate the impacts of the 
existing (or future environment) on the proposed project (and its occupants)—the so-called 
‘CEQA in reverse’ issue.  The lower appellate court declined to address this issue, reasoning that 
the threshold would be more appropriately reviewed in an ‘as-applied’ challenge.  Oral argument 
has been calendared for October 7, 2015.  
 

3. Friends of the College of San Mateo Gardens v. San Mateo County  
 Community College Dist. 

 (Review granted January 1, 2014) 
 
The San Mateo Community College District approved a change to a previously-approved 
campus master plan, which change involved demolition of a building that had originally been 
slated to be preserved.  The District relied on a previous EIR, finding that the “change” did not 
require major revisions to the EIR under CEQA or its Guidelines.  In an unpublished opinion, the 
First Appellate District invalidated the District’s approval, holding that the District could not rely 
on the previous EIR because the demolition constituted a “new” project with new and potentially 
significant impacts.  The Supreme Court accepted review and will address the circumstances 
under which public agencies must prepare subsequent EIRs when evaluating “changes” to 
previously-approved projects, as well as the level of deference agency decisions may receive 
from the courts.  The case was fully briefed in April 2014. 
   

4. Center for Biological Diversity v. Department of Fish & Wildlife 
 (Review granted July 9, 2014) 

 
This case involves a challenge to the California Department of Fish & Wildlife’s certification of 
an EIR and related approvals for a resource management and conservation plan, streambed 
alteration agreement, and incidental take permits for the Newhall Ranch Specific Plan Project, a 
12,000-acre development project proposed in the Santa Clara River Valley.  The Second 
Appellate District upheld the EIR and other approvals under CEQA and the California Fish and 
Game Code.  In addition to addressing issues of first impression related to the interplay among 
CEQA and the Fish and Game Code’s provisions governing “endangered” versus “fully 
protected” species, the Supreme Court granted review to address CEQA’s rules for exhaustion of 
administrative remedies and for determining the significance of a project’s contribution to global 
climate change.  This will mark the Court’s first occasion to review the “Business as Usual” 
approach for assessing the impacts of a project’s GHG emissions under CEQA and AB 32.  The 
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Court heard oral argument on September 2, 2015, and a ruling is expected any time before 
November 30 (90 days). 
 

5. Sierra Club v. County of Fresno 
 (Review granted October 1, 2014) 

 
This case presents issues concerning the standard and scope of judicial review of an EIR under 
CEQA for the Friant Ranch Project, an active adult community in Fresno County.  After an 
adverse ruling in the appellate district below, the County petitioned for review to address the 
applicable standard of judicial review when evaluating claims that an EIR provides insufficient 
information on an issue and to clarify when mitigation measures are adopted to reduce but not 
eliminate an unavoidable impact.  Without providing any deference to the County’s 
methodology, the Fifth Appellate District had concluded that, as a matter of law, the EIR had 
failed to include sufficient information regarding air quality impacts.  The case was fully briefed 
in March 2015. 
 

6. Friends of the Eel River v. North Coast Railroad Authority 
 (Review granted December 10, 2014) 

 
This case includes the following issues:  (1) Does the Interstate Commerce Commission 
Termination Act (ICCTA) preempt the application of CEQA to a state agency’s proprietary acts 
with respect to a state-owned and funded rail line, or is CEQA not preempted in such 
circumstances under the market participant doctrine (see Town of Atherton v. California High 
Speed Rail Authority (2014) 228 Cal.App.4th 314)?  (2) Does the ICCTA preempt a state 
agency’s voluntary commitments to comply with CEQA as a condition of receiving state funds 
for a state-owned rail line and/or leasing state-owned property?  The appellate court held that 
CEQA’s requirement to prepare an EIR was preempted and that a petition for writ of mandate 
was not an appropriate method to enforce an agency’s voluntary agreement to prepare an EIR.  
The case was fully briefed in April 2015. 
 

7. Cleveland National Forest Found. v. San Diego Assoc. of Governments 
 (Review granted March 11, 2015) 

 
The Court limited review to a single issue—whether an EIR for a regional transportation plan 
must include an analysis of the plan’s consistency with the GHG emission reduction goals 
reflected in Executive Order No. S–3–05 (80% below 1990 levels by the year 2050) in order to 
comply with CEQA.  The appellate court held that the EIR failed to adequately disclose, analyze, 
and mitigate GHG emissions and air quality impacts by, among other things, failing to analyze 
the plan’s consistency with the targets set forth in Executive Order S-3-05.  The case was fully 
briefed in August 2015. 
 

8. Banning Ranch Conservancy v. City of Newport Beach 
 (Review granted August 19, 2015) 

 
This appeal pertains to a challenge brought to review an EIR for a residential and commercial 
development in the coastal zone.  The Fourth Appellate District upheld the EIR, finding that the 
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City complied with its general plan policy requiring it to coordinate with appropriate state and 
federal agencies in connection with the approval, and that the City could defer the identification 
of environmentally sensitive habitat areas to the California Coastal Commission so long as the 
EIR evaluated the project’s potential inconsistencies with the Coastal Act.  The Supreme Court 
granted review on the following issues:  (1) Did the City’s approval comport with the directives 
in its general plan to “coordinate with” and “work with” the California Coastal Commission to 
identify habitats for preservation, restoration, or development prior to project approval?  
(2) What standard of review should apply to a city’s interpretation of its general plan?  (3) Was 
the City required to identify environmentally sensitive habitat areas—a legal determination under 
the Coastal Act—in the EIR? 
 
 


