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SUPPLEMENTAL AGENDA REPORT 
 

TITLE:   Approval of an Exclusive Negotiating Agreement with Oakland 
Waterfront Ballpark, LLC for the Charles P. Howard Terminal Premises 
located at 1 Market Street, Oakland  

AMOUNT: $100,000.00 Deposit to the Port  

PARTIES INVOLVED: 
 

Corporate Name/Principal Location 
Oakland Waterfront Ballpark, LLC 
    Michael Ghielmetti 
    Douglas Boxer 
    Don Knauss 
    T. Gary Rogers 
    Seth Hamalian 

Oakland, CA 

TYPE OF ACTION: Resolution 

SUBMITTED BY: Pamela Kershaw, Director of Commercial Real Estate 

APPROVED BY: Chris Lytle, Executive Director  
 
FACTUAL BACKGROUND 
 
In July of 2013 the Port of Oakland approved various amendments to the lease and other 
agreements related to Charles P. Howard Terminal, Berths 67-68 (the “property”), in order 
to effectuate a settlement agreement related to litigation between the Port and SSA 
Terminals LLC. As a result of the agreements related to the settlement agreement, the 
previous tenant has now vacated the premises and has relocated its operations to another 
marine terminal within the Port. A map of the Howard Terminal site is attached as Exhibit A 
to this report for reference. Additionally, the July 11, 2013 Agenda Report which included a 
discussion of the early termination of this lease can be found on the Port website at the 
following link: www.portofoakland.com.  
 
As discussed in the July 2013 Agenda Report referenced above, staff believes that the 
future utility of the Howard Terminal for continued long term container terminal operations is 
limited. This is due to several current factors including the existence of available terminal 
capacity elsewhere within the Port, as well as changes in the global shipping industry 
toward larger consolidated terminals that can service multiple carriers with larger vessels in 
an effort to reduce overall operating costs. As larger vessels replace smaller vessels, port 
and terminal operations require longer berth lengths and larger backland areas. The limited 
size (50 acres) of the Howard Terminal compared to modern container terminal sizes 
elsewhere of 150-200+ acres, the associated berth length, and the current water depth at 
berth of -42 feet compared with -50 feet available elsewhere, are property characteristics 
that combine to pose significant limitations for future container terminal operations at the 
property. Furthermore, as Howard Terminal is located in close proximity to an existing built 
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urban environment, with privately owned property immediately adjacent to the west 
(Schnitzer Steel Industries), privately owned mixed use development to the north (multiple 
property owners), and an established commercial/retail development to the east (Jack 
London Square), expansion of the property to accommodate modern container terminal 
needs is likely not feasible. An analysis of potential maritime use alternatives for the 
property prepared by Moffatt & Nichol for the Port, a copy of which is attached as Exhibit B, 
includes a discussion of the limitations mentioned above, as well as a discussion of other 
potential maritime uses of the property.  
 
In response to the pending vacancy of this property, staff from the Maritime Division has 
been actively seeking maritime tenants in order to generate immediate revenue from the 
property. The Port released a Request for Proposals (“RFP”) for the reuse of the site for 
maritime purposes in October 2013. The potential alternative maritime uses included in the 
Moffatt & Nichol report were incorporated into the RFP solicitation (RFP No. 13-14/06). 
Three proposals were received in response to this RFP in early December of 2013. Port 
staff analyzed the proposals received and recommended rejection of all proposals to the 
Board of Port Commissioners (“Board”) on February 13, 2014. The Board concurred with 
staff’s recommendation on February 27, 2014, after receiving additional information from 
staff, the proposers, and significant public testimony on the matter. A copy of the Agenda 
Report prepared for the February 27th meeting is also available on the Port of Oakland 
website at the following link: www.portofoakland.com. The outcome of the RFP process 
notwithstanding, the Port has, to date, entered into three short term tenancy agreements for 
a combined total of approximately 6 acres of the 50 acre property, as well as a berth (water 
area).   
 
On January 15, 2014 the Port received an unsolicited offer from Oakland Waterfront 
Ballpark, LLC (“OWB”) to enter into exclusive negotiations for the potential option and lease 
of the Howard Terminal. A copy of the letter from OWB is attached as Exhibit C to this 
report. In that letter, OWB proposes to develop a world-class waterfront ballpark, with 
beneficial and related uses, on the property. As this offer was received during the middle of 
the RFP process already underway, the Port did not respond to the offer at that time.  
 
ANALYSIS 
 
In light of the conclusion of the recent RFP process conducted for the property, staff has 
now analyzed the offer letter submitted to the Port by OWB. Staff believes that due to the 
existing site constraints of the Howard Terminal referenced above, and the unique, 
potentially transformative nature of the use and development concept proposed by OWB, 
staff believes that OWB’s offer warrants further discussion and exploration.  Staff believes 
that many of the proposed terms suggested in the OWB letter could be appropriately 
incorporated into an Exclusive Negotiating Agreement (“ENA”) between the Port and OWB, 
with some suggested additions and modifications. Staff recommends that the key business 
terms listed in Exhibit D to this Agenda Report be incorporated into the ENA.  
 
It is important to note that execution of an ENA is in no way intended to bind or commit 
either party to a definitive course of future action, and any proposal to authorize execution 
of a subsequent Option Agreement or Lease based on this proposal would require future 

Deleted: Port staff plans to 
supplement this Agenda Report with 
additional information related to the 
suggested key business terms of the 
proposed ENA prior to the Board 
meeting of March 27, 2014.
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consideration and approval at a public meeting of the Board.  Furthermore, if either party 
does not believe that the due diligence efforts and discussions during the ENA term will 
result in a mutually beneficial Option Agreement and Lease, the ENA will automatically 
terminate at the end of the term.  
 
Based on the analysis contained above, and incorporation of the key ENA business terms 
as indicated in Exhibit D, staff believes that the request to enter into exclusive negotiations 
with OWB is appropriate and recommends approval of an ENA with Oakland Waterfront 
Ballpark LLC.   
  
STRATEGIC PLAN 
 

Strategic 
Priority Area 

Goal Objective How + When 
Implemented 

Sustainable 
Economic and 
Business 
Employment 

Goal A: Create 
sustainable 
economic growth for 
the port and beyond. 

Objective 1: Maximize the 
use of existing assets. 

Approval of the proposed 
ENA will enable to the Port to 
discuss and negotiate the 
potential long term reuse of 
this existing asset to 
determine if a viable proposal 
can be developed between 
OWB and the Port.  

 
 
BUDGET & FINANCIAL IMPACT 
 
Approval of the proposed action will result in the Port receiving a deposit in the amount of 
$100,000.00 from OWB at execution of the ENA, up to 50% of which may be used by the 
Port during the term of the ENA for certain third party technical expenses (such as 
appraisals, site surveys, etc.) with the remaining portion of the deposit subject to refund at 
the end of the ENA term if no further agreement has been approved. During the term of the 
proposed ENA, Maritime Division staff will continue to seek short term tenants for the 
property to generate revenue from the property, consistent with the current Fiscal Year 
2013-14 Budget assumptions of $350,000 in revenue from this property, and the 
anticipated revenue projection of $1.5 million for FY 2014-15, which will be reviewed and 
incorporated as part of the upcoming FY 2014-15 Port budget discussion.    
 
STAFFING IMPACT 
 
Existing Port staff will manage the ENA; no additional staffing is requested as part of the 
recommended action.   
 
SUSTAINABILITY 
 
While the approval of the proposed ENA itself does not provide opportunities for 
incorporation of sustainable practices, it is anticipated that sustainable environmental 
design practices and policies will be discussed during the negotiations related to any future 
proposal for the site during the term of the ENA.    
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ENVIRONMENTAL 
 
CEQA Determination 
 
The proposed approval of the ENA has been determined to be exempt from the 
requirements of the California Environmental Quality Act (CEQA) pursuant to CEQA 
Guidelines, Article 19, Section 15061(b)(3), which refers to the “general rule” that where it 
can be seen with certainty that there is no possibility that the activity in question may have 
a significant effect on the environment, the activity is not subject to CEQA. As the approval 
of an ENA simply commits the Port and OWB to a limited period of exclusive negotiations 
regarding the property, and does not bind or commit either party to a future course of action 
nor include the approval of any project for the site nor any change in land use pattern for 
the site, approval of the ENA is not subject to CEQA.  
 
MARITIME AND AVIATION PROJECT LABOR AGREEMENT (MAPLA) 
 
The matters contained in this Agenda Report do not fall within the scope of the Port of 
Oakland Maritime and Aviation Project Labor Agreement (MAPLA) and the provisions of 
the MAPLA do not apply. 
 
OWNER CONTROLLED INSURANCE PROGRAM (OCIP) 
 
OCIP does not apply to the proposed action as it is not a capital improvement construction 
project. 
 
GENERAL PLAN 
 
General Plan conformity does not apply to the proposed action as the proposed approval of 
an ENA does not commit either party to any future course of action with respect to the use 
or development of the Howard Terminal site.  
 
LIVING WAGE 
 
Living Wage requirements, in accordance with the Port’s Rules and Regulations for the 
Implementation and Enforcement of the Port of Oakland Living Wage Requirements (“the 
Living Wage Regulations”) do not apply to the proposed action to approve an ENA. 
 
OPTIONS  
 
1. Approve an Exclusive Negotiating Agreement with Oakland Waterfront Ballpark, LLC for 

the Charles P. Howard Terminal based on the terms and conditions contained within 
this Agenda Report; or  

 
2. Do not approve an Exclusive Negotiating Agreement with Oakland Waterfront Ballpark, 

LLC for the Charles P. Howard Terminal; or 
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3. Approve an Exclusive Negotiating Agreement with Oakland Waterfront Ballpark, LLC for 
the Charles P. Howard Terminal based on different terms and conditions than those 
contained within this Report, which depending on the nature of those terms and 
conditions, may require further negotiation with OWB.  

 
RECOMMENDATION 
 
It is recommended that the Board approve a Resolution authorizing the Executive Director 
to approve and execute an Exclusive Negotiating Agreement with Oakland Waterfront 
Ballpark, LLC for the Charles P. Howard Terminal premises based upon the terms and 
conditions stated within this Agenda Report and as stated in Exhibit D to this Agenda 
Report, and subject to the approval as to form and legality by the Port Attorney. It is further 
recommended that the subject approval be valid for no longer than 30 days from the date of 
Board approval, and that if the subject Exclusive Negotiating Agreement is not fully 
executed by that date such approval shall be null and void unless further extended at the 
sole and absolute discretion of the Executive Director or his designee. 
 
ATTACHMENTS 
 Exhibit A – Site Map 
 Exhibit B – Moffatt & Nichol Memorandum on Alternative Uses for Howard Terminal 
 Exhibit C -  Letter from Oakland Waterfront Ballpark LLC to the Port of Oakland 
 Exhibit D – Proposed Key ENA Terms 
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EXHIBIT D 

SUPPLEMENTAL EXHIBIT D 
Proposed Key ENA Terms 

 
Exclusive Negotiating Agreement (“ENA”): 
 

1. Parties: Port and Oakland Waterfront Ballpark LLC (“OWB”), the composition of OWB must at all 
times during the term of the ENA include representatives with significant land use entitlement and 
development experience and demonstrated success with applicable State, regional, and local 
agencies, as determined at the reasonable discretion of the Port; 

 
2. Purpose of ENA: Parties to negotiate the potential terms of an Option Agreement and Lease for 

the development and operation of a world-class, waterfront ballpark and/or similar national sports 
venue and beneficial and related ancillary uses including Public Trust uses (the “Project”) ; 

 
3. Deposit: $100,000 deposit amount, and up to ½ of deposit may be used by the Port for certain 

third party expenses during the ENA term (i.e. appraisal, site survey, etc.) remaining deposit 
funds applicable to Option Agreement payment if Option is executed or refunded if no Option is 
executed; 

 
4. Term: the term of the ENA shall expire 10 months from the date of execution or by February 10, 

2015, whichever occurs first;   
 
5. Site and Project Evaluation: Lease of the property shall be in its “as-is, where is” physical 

condition, OWB to have the right to perform site evaluation due diligence including the right to 
review site reports and property information available regarding the property, discuss the planned 
project development and entitlements with regulatory agencies, and solicit input from key 
community stakeholders; 

 
6. Assignment: OWB has the right to assign ENA to the owner of the Oakland Athletics, or other 

national sports franchise ownership groups, however the composition of the Assignee must at all 
times during the term of the ENA include representatives with significant land use entitlement and 
development experience and demonstrated success with applicable State, regional, and local 
agencies, as determined at the reasonable discretion of the Port; 

 
7. Confidentiality: Parties agree to keep the negotiation of Option and Lease terms confidential 

during the term of the ENA, to the maximum extent permitted by law; 
 

8. Site Control: Port to retain site control and possession of the premises during the term of the 
ENA, the Port to retain all tenant leasing responsibility and tenant revenues from the site during 
the term of the ENA, Port shall not approve or execute any property rental agreements for the 
premises during the term of the ENA which have a term expiration date beyond three years from 
the effective date of the ENA, without the written consent of OWB;  

 
9. Port Due Diligence: OWB shall submit to the Port in a timely fashion, and the Port shall have the 

right to examine the feasibility of the Project with respect to the financing plan, development plan, 
and the proposed uses of the site, among other matters; and the Port shall have the right to solicit 
input from key regulatory agencies and community stakeholders in collaboration with OWB; 

 
10. Waiver and Release of Damages for Breach: Both parties agree to waive and release the other 

party from any monetary or equitable damages for breach of the ENA, the sole remedy for breach 
is specific performance.  
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BOARD OF PORT COMMISSIONERS
CITY OF OAKLAND
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an Option is executed or (ii) refunded if no Option
Agreement is executed;

4. the term of the ENA shall expire 10 months from the date of
execution or by February 10, 2015, whichev2curs first;

5. the Lease shall be in its “as—is,re—is” physical
condition, and OWB will have the to perform site
evaluation due diligence (including to review the
Port’s site reports and property garding the
site, discuss the planned ?nt and
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from key community stakeholde:
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10. except as stated herein, both parties agree to waive and
release the other party from any monetary or equitable
damages for breach of the ENA, the sole remedy for each in
the event of breach being specific performance; and be it

FURTHER RESOLVED, that the subject approval be valid for no
longer than 30 days from the date of Board approval, and that if the
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subject ENA is not fully executed by that date such approval shall be
null and void unless further extended at the sole and absolute
discretion of the Executive Director or his designee; and be it

FURTHER RESOLVED, that the Executive Ditor is hereby
authorized, after consultation with the Port ney, to issue
interpretations, and/or enter into certain arnencs of the ENA on
behalf of the Port so long as such actions materially or
substantially change the material terms set forth
herein; and be it V
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