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Statements on the Litigation Regarding
the California Air Resources Board (CARB) Auxiliary Engine Regulations

e The maritime industry accepts its responsibility to reduce air emissions and is working in earnest
to reduce environmental impacts to the maximum extent possible at the earliest possible date.
However, this is a global issue that requires global and national solutions. Instead of promoting
regional fixes we believe the state should show leadership by supporting more comprehensive and
broader internationally-recognized solutions to our air quality challenges. As such, this lawsuit is
about who should have the jurisdiction to impose and enforce requirements on international trade.

e While this litigation concerns the arbitrary and legally flawed jurisdictional authority asserted by
CARB in their rule and stands for the fundamental need to address emissions from ships at the
federal and international levels, the Pacific Merchant Shipping Association (PMSA) is supportive
of clean fuel strategies and other efforts to reduce emissions.

e The CARB regulations would expand the State’s authority over vessels engaged in international
commerce at distances far greater than that exercised by the federal government and will invite a
patchwork of unique and conflicting regulations and requirements throughout the state and the
country. Only through consistent and harmonized federal and international standards can we
obtain meaningful and sustainable emission reductions from ships engaged in international trade.

e PMSA members will be in compliance with the CARB auxiliary engine regulations on January 1
and will continue to seek to implement clean fuel strategies while this litigation progresses.
Setting requirements through federal and international efforts including ratification of MARPOL
Annex VI and the development of a North American Sulfur Emission Control Area are important
steps in achieving these goals.

e The maritime industry is engaged in a number of efforts to reduce emissions from vessels and
marine terminal equipment up and down the Pacific Coast. PMSA members are involved in many
emissions reduction programs including the use of low sulfur fuels, slide valve technology,
voluntary speed reduction, cold ironing, alternative shoreside emission reduction proposals and
“sock” technology. All of these efforts have been accomplished ahead of any regulatory mandates
by CARB.

e PMSA continues to support regulations by CARB that address marine terminal cargo handling
equipment through accelerated turnover of yard equipment to the cleanest technologies available.

e PMSA has been involved in very few lawsuits in its history. The most recent in which PMSA
initiated litigation with the State of California was PMSA vs. Voss, which was unanimously
decided in favor of PMSA by the California State Supreme Court in 1995. PMSA also filed
amicus briefs in Intertanko vs. Locke before the U.S. Supreme Court in 2001.

Pacific Merchant Shipping Association
250 Montgomery St., Suite 700, San Francisco, CA 94104 (415)352-0710 fax (415) 352-0717
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PACTFIC MERCHANT SHIPPmG ASSOCIATION _'_'--i i SR

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALTFORNIA SACRAMEN'I‘O

PACIFIC MZERCHANT SHIPP]NG ) CASE NO

ASSOCIATION, a Callforma Mutual )

'Beneﬁt c.:nporauon 40§ ) COMPLAINT FOR ]NJUNCTIVE N
i A : : _') ANDDECLARATORYRELIEF WATEDN
. 'P_lajntiff, ) -
o ) "
vs. )
)
CATI-IER[NE E.WITHERSPOON, in )
* |l her official capac1ty as Executlve " )
Officer of the Cahforma A1r ' )
Resources Board, : )
)
Defendant. )
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1 : _;-Code of Regulatlons (“C(‘R”) by tho Callfomla AJI' Rcsoumes Board anti to :
o | declaro thc regulauons mconsumnonal and contrary to fede:ral law The
Cahfomla A1r ReSOurces Board (“CARB”) has adopted the challcnged e

el 'regulanons and w111 bcgm enforcmg them on Ja.nual')’ 1 2007 The rcgulanons L

For its complmnt in the capuoned matter, PACIFIC MERCHANT

'SHIPPING ASSOCIATION (“PMSA”) 2 California Mutual Bcneﬁt

: g Corporatlon alleges and avers as follows

PRELIMINARY STATEMENT |

1 ' This action asks thﬂ Court to anom the adopnon and enforcement _

' --'of sectxon 2299 1 of Tlt].f: 13 aud sectlon 93118 of T1tle 1‘7 of the Cahforma Py |

-standards for aux1lla:ry and dlcse] clcctnc engmes whxle opcratlng w1thm 24

S | jnauucal mﬂes of the Cahforma coast Thcy requlre shxp operaiors to mamtam -

"-detaﬂed records regardmg both the mtcmal operanons of theu- vessels w1thm

twenty-four nauncal miles of thé California coast and the purchase and quahty-
of ﬁlel 011 used by those vessels They impose substanna] fmes and penaltleq

and allow for unspec1ﬁed mjunctwe rellei' agamst the vessels and thelr owners

in the event of non-compliance.
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2. ° 13 CCR § 2299.1 and 17 CCR § 93118 contravene the

<2 SupremeQCy Clause of the United Statés Constitution Because ‘__they' convaliet. WithA |
43. .| orare other\mse preempted by" I | . . :
5 ' | | 'a) Sectlon 209(e) (2) (A) of the federa] Clean Aerct 42
S : U % C § 7543(e) (2) and Umted States Enwrenmental Protecnon Agency
:n'._. regulatlons theremder : ¥ ._ L .
9 b I‘he federal submerged Lands Act 43 U s C. §§ 13014
10 1 315’ ; :§  : - | - - . : | | 52
§12 | ) Tltle ]] of the Ports and Waterways Safel:}r Act (“PWSA”),
§13 and 46 U S C § 3701 ets _q and Umted States Coast Guard regulatmns | . '_ | | |
Faal: e N R _ RIS

“ Long Baach, Calfomia, 806314800 © 1~ -

; - thereunder and
o ._.‘I:._.-..,. 15 o ' -

4 d) Thc Il:mltatmns JIIIPOSed on State l'ﬁgu]atlon o f mterstate A

o1 B

o o2z)

ig]" -
1 and Armcle III § 2 cl. 1 (the Admralty Clause) of the Umted States

R W/

19

23

24
- 25

26|

27

28

and forelgn marmme commeree by AmeleI § 8, cl 3 (the Commerce C]ause), ’

Constmlnon o _‘ __ _ _
I PMSA s members are reqmred to eomply w11‘h these unlawful 4
regﬁlations and they are subject to fines, penalties, and potential exclusion frofn
the ports of Cahforma if they fa11 to do s0. Furthermore u:nless enforcement of
the regulauons 1s enjomed 1mportant mterests of the Umted States in the .
natlonal and mternatlonal umforrmty of laws and standa:ds apphcable to

interstate and foreign maritime commerce will be compromised.
-3-
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3 . ..--4."': By i;hist Complamt, th‘éreforc; mc PMSA sedks aPermancnt ‘
2 injunction against enforcement of the regulatioﬁs and a déélai:atory judgﬁlem: |
: that they are unlawful z{n_d_ mcdﬁsﬁmﬁoml. LR
6 JURISDICTION
Z' 5 ' 'I'his is an action ansmg under the Ccmsutumon a.nd laws of the

9 'Umted States mcludmg ArncleI §8 cl. 3 (Commerw Clause) Article I]I §2 _ "

% SE 1: a1 (Adxmralty Clause), and Arnclc VL§lel.2 (Supremacy Clause) ofthe i
%E%émlz "'Consnmnon thf: Submcrged Lands Act, 43 U S C §§ 1301 ct ___g § | |
g%gégiz :'209(e)(2)(A) of Clean Au’ Act 42 U.S. C § 7543(3)(2)(A), and Title II of the ‘.
gg §15 ;-.3Ports and Waterways Safety Act 46 U. S C § 3701 ot _s__q Thls court has .

u' : 15 ongmal _]IJIISdICtI{)Il 0ver the case pursuant to the federal qm:suon manhmc andl__." i

- ::.i +17 ?admualry, and commerce regmanon Jmsdacuonal statutes, 28 U. S C §§ 1331

& |
2y 1333 and 1337 and thc power to issue declaratory rehef pursuant 28 1. S C. § e
19 | e
i) | 2201

' 21 i - . o

22 y

VENUE

23 _

24 j i3 6._ Venue is proper in the Eastern DlStI'lCt of Cahforma pursuant to

2D 28 U S C § l391(b) Cathenne W1therspoon, sued in her ofﬁc1a1 capac1ty as

26 '
the Executive Officer of CARB, is the only defendant in this matter and resides

27

28 I within this District. A substantial part of the events giving rise to this action,
-4-
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mcludmg tﬁe a:dobtioﬁ of the_challonged regulation by CARB,has occurred in

Sacramento and the regulatlons will be enforced agamst vessels that call within

g ..thls d15tnct at the Ports of Stockton and Sacramento

THE PARTIES
7 ; Plamtlff PMSA is a mutual beneﬁt corporatlon that is orgamzed

and emstmg undcr ths laws of the State of' Cahfomla Its prmmpal pu.tposes 1%

:.imc:ludc representatlon and promotlon of its mernbcrs mtercsts in legislanve o
i f "Iegai and admnustranve matters affecnng its memhers m the State of b
: 'Cahforma Thc members of thc PMSA mcludc twenty two compames that own. |
i:} or operata forel gn and Umted Statcs-ﬂagged occan-gomg commercml vesscls :
i .-.1..6 : mcludmg tanLvesselb w1t}:un the meamng of Txtlc II of thc Ports and W aterways_- 5
” I'Safety Act 46 U S C §§ 3701 CIJ PMSA members and theu- shlps are '  |
.subject to the CARB regu]atlons atissue, These members of the PMSA opcrate :

28] "-'thelr vessels m mtemauonal and mterstate maritime commcrcc at sea off of the |

coast of Cahf'omla azld in sea—ports in Cahforma The members of the PMSA '
also include twelve compames that operate marine terminals and/or prov1de
stervedonng and marine ternmnal services to vcsscls in mtcmanonal or Lnterstate
commerce that call at Cahforma ports. The vcssels of the PMSA S Shlp |
owncr/opcrator members use auxiliary or diesel electric engines during
navigation and when alongside the dock, and they will be subject to 13 CCR §

) -5- .
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= 14
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22991 arid 17 CCR § 93118 when enforcement of the rf;gul:-a;fi'(fné' bcg'ir;s on

3-11

Lz
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! 'tJari'u'ar:y 1, 2007. The vessels operated and served by PMSA mcrribers are the

express SUbJBCtS of the challengcd regulaﬂons and the vesscl ownermpcrator
mcmb ers of the PMSA have recewed an adwsory letter fmm CARB announcmg .

CARB s mtcnt to enforcc thc rcgu]atlon agamst the PMSA members vessels

commcncmg J anuary 'Es 200'?

'_ 8 Defcndant Cathennc Wltherspoon is thc Execuuvc Ofﬁccr of

CARB Purmant to (,ahforma Health & Safcty Code §§ 395 | S and 39516 shc !

13 charged as EXecumre Ofﬁcer w1th enforccment of reglﬂanons adoptcd by o

CARB By 11,s Board Resolutmn No 05- 63 CARB specr ﬁcally drrected Ms
W1therspoon as the Board £ Exccutlvr: Ofﬁcer, tc: cnforcc 13 CCR § 2299 l and e
17 CCR § 93118 statemde She 15 sued in her ofﬁcxal capacrty of erc:u"avc ¢
Ofﬁcer of CARB | | |
v
| ' F]RST CLAIM FOR RELIEF
[For Declaratory And In]unctlve Rehef Based On
Preemption By Title IT Of The Clean Air Act,
42 U.S.C. §§ 7521, et seq:]
| _.9._ Plamhff realleges and mcorporates here by reference the |
allegatlons of Paragmphs 1 through 8 of thls Compla.mt as 1f set out here n full
10. On December 8, 2005, the Cahforma Arr Resources Board
approved Board Resolution 05-63, adopting two regulations, 13 CCR § 2299.1

. -6- _
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T
A '-._Secretary of State pursuant to (,ahforma Governmcnt Code § 1 1349(&)

18 _"Pursuant to Cahfomia Govenm:leut Code § 11346 2 and as prowded fOI’ m th'?- R

:rcgulatmns and the OAL s t:ransmlttal of the ﬁnal regulaﬂons to the Cahforrua

22

23

2

28
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and 17 CCR § 93118. CARB subsequently proposed modifications to the

approved regulatlons and made such modified versions available for public

comment on May 18, 2006 Pla.umff PMSA partlc1pated in thc admlmstratwe &

proceedmgs held by CARB re gardmg the proposed regulan ons and tlmely

_prowded extcnswe wnttcn comments on the regulauons

g i ¥ On October 20, 2006 CARB certified and I:ransrmtted thc :

;-reguldtwns as ddopted and modlﬁed 1:0 Lhe Cahforma Ofﬁce of AdmmJStranve _ :-
'Law (“OAL”) for ﬁlmg Wlﬂ] thc Cahfomta Qecretary of 'Etate pursuam 10 )

o Cahforma Govemment Code§ 11343 On December 6 2006 the OAL gavc 1ts B |

: ‘ﬁnal approval to the re g‘ulatlons and ﬁled the e gulatlons w1t't1 the Cahforma _ &

-Sccrctary of Statc thc cffcctwe date of the regulanons is Deccmber 6, 2006 and, _
SR -1 Lo ; . -

i 20 _enforccmcnt of the regulatlons W111 commence J anuary 1 2007

2. Bol:h regulatmns estabhsh standards rela’nng to the emission of
diesel particulate matter (PM), sulfur oxides (SOx), and nitrogén oxides (NOX)
from dlesel auxlhary and dlesel electrlc engmes of ocean gomg vessels, L
mcludlng U S and fore1gn—ﬂag ShlpS that operate w1thm twenty four nauﬁcal
I'nl]eS of the base low water line along the California coast. The subsmnce of
both regulations is the same, although 13 CCR § 2299.1 was adopted as a

-7-
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regulation of “cinissions limits and requirements” and 17 CCR § 93118 was

adopted as an “airborne toxic control measure.”

.1_13, |

el

Subsectlon (e) of the regulanons

Proh1b1ts oper‘a’uon of

“any aux1l1ary d1ese1 engme [mcludmg any diescl electno
engine], while the vessel is operating in'any of the Regulated

" California Waters [within 24 miles of the California baseline],
: which emits levels of diesel PM, NOx, or SOx in exceedance of'
.the émission rates of those pollutants that would rcsult had the

'englne used the foll owmg ﬁ;els

- :-_r._.“(A) Begmmng Januaryl 2007

. 1 - marine gas 011

LR ' manne diesel oil,.. w1thasulfur content of‘ no more _

than 0.5 percent by welght

: -“(B) Begmmng January 1 2010 marme gas 011 w1th a sulﬁ.u'
o contcnt ot no more tha.n 0 1 percent by welght SO |1 (o e

-“ 'Reqmres vessel owners and operators sub_;ect to the regulatlons to
L mamtam records that contaln the type of fiel used in each

o aux111ary engme operated w1thm the twenty four nautlca] mﬂes of _‘ '

the California baseline, the “types amounts, and the aotual

percent by weight sulfur content of all fuels pur'chased for use on

the vessel,” and the date, local ttme and pOSition of each vessel: -
1. Upon entry into and departure ﬁ'om Wlthm twenty-

four nautical miles of the California baseline; and

-8-
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er '--and Safety Code and othcr apphcable prowsmns as prowded under Cahfor‘ma e g
23ff 7 |
g 4 _;-_flaw for cach vwlahon. Such penaltles rchef and remeches mclude among

gl 3
S :'nf‘ $25 000 to $75 000 for every day of non- comphance and 1mpnsonmcnt for '
41 |

18
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24
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2. At the initiation and completion of any fuel
switching procedmes used to comply with the
section prior to enfry into or within the twenty-four

_ ;nau*tlcal mlle zone. :

4 Pursuant to the]r Subsectlon (b) the regulanons apply to all
commerclal vessels reg1stered m ﬂaggcd in, or operanng under thc autharlty of
the Umted Statfs or any other country | | |

Subsect:lon (i)(l) of the regulanons prowdes for impo Sltl(‘m of

5 bll ' “pendlllea mjunchve rellef and other remedles Spemﬁed in [Cahforma] Health '

_ and Safety Code, scctt on 42400 et ___q other apphcable scchnns m the Health

3other thmgs m]unctwe: rchef mlsderﬂeanor prosecunon cml and cnmmal ﬁnes_"'f' raR!

'up to one year for each day of non- comphance to secure payment of cwll

'-._penalt:es Subsccnon {f)(z) of thc rcgulatlons provzdes that “[a]ny tzulure to

EES 0 :
: -Irneet any provllslon,'standard, crltena,- or requircment”- of thc re g_ula_tmns “shall

constitute a single, separate violation of this section for each hour that a person
operates an ocean going vessel within” twenty-four nantical miles of the

California coast. “until such provision, standard, criteria, or requirement has

“beenmet” L ¢ L SN

. -9- .
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12 _:MARPOL Annex. VI Scc 40 C F R Parf: 94 68 F R 9746 (FebruaryS 2003) :
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©16. Section 213 of the Clean Air Act, 42 U.S.C. § 7457, réquired the

'Administra'tor of the United States Environmental PrOteétion Agency (“EPA"’.)

to, conduct a smdy of the effect of emissions ﬁom new and extstmg non:oad

i _engmes and, 1f appropnate to adopt regulatlons that estabhsh emissions
' standards and rcqturements for new nonroad engmes Pursuant to tl'us statute, '
|| -the EPA has ad0pte_d regulatlons to govern emissions ﬁtom néw engines on .

Umted States ﬂagged eind registered veséc’ls that are sinﬁla‘r in eo'ntent to and

cons:steut w1th the st:andards estabhshed by an mtematlonal treaty k:nown as

-'The EPA has, however, postponed a decnston on whethe‘.r 1t has the authonty to

10

regulate marme engmcs on foretgn-ﬂagged vessels and deferred adoptlon of any P v

regulattons for engmes on such vessels conclud:ng that domg so wﬂl a.mong

other ﬂ'ungs “facﬂltate the development of more strm‘gent CONsSensus

reductlcms achJeved ﬁorn emission control on U S and forc1gn vessels A 68

engines on foreign vessels because it could “fully expect that foreign vessels

w111 comply w1th the MARPOL standards » and therefore “there isno

'Slgmﬁcant loss m emlssmns reducttons by not mcludmg them ” Ib1d

17. Sectzon 209(e)(2)(A) of the federal Clean Air Act, 42 U.S.C. §

7453(e)(2)(A), and regulations adopted pursuant to the Act by the EPA, 40
-10-
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22
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C.FR. §§ 85.160_1-85;1606, requife California to ob'té_jn au_t.ho;izati_on _f‘rom_thé |

EPA in order to “adopt and enforce standards and other requirements relating to

: -the control of en:isSions” from “non.rbad” engines other than hew or rebuilt
1ocomot1vc cngmes or certam new engmes used in farm or consn'ucnon S
-eqmpmcnt This reqmremcnt for EPA aumonzatlon apphes fo re gulauon by

.Ca.hforma of emlssmns from dlesel auxxhaly and dl%‘cl electnc engmes onboard

both U {5 and forelgn-ﬂag ocean—gomg vesséls such as those owned and X

517 CCR§ 931 I 8 comme:ncmg January 1 200’? but has nelther soug]lt nor ._

B 'Act and rcgulatlons mercundcr mcludmg 4-0 (, F R. § 85 1604

.- 19. Secnnn 209(e)(2)(A) is the keystone statutory prowsmn in the

'natlonal scheme for umform regulanon of e:mssmns rrom nonroad cngmcs other

415-352-0717 P-

b 18: CARB has adopted and mtends m cnforcc 13 CCR § 2299 1 and ik

i -'obtamed EPA authon:zanon to do 50. CARB s aclcptlon and cnforcempnt of the 5
e _frcgulauons mthout EPA aumonzatlon wolates § 209(6) (2) (A) of thc Clcan Au.'-

than new locomotwc farm and cmlstrucuou vehlcles or engmes govemed by the '

Clean Air Act. Although it provides California with the authority to adopt and

cnforce standards and other reqmrcmcnts rclatmg to emissions ﬁ‘om ccrtam

nonroad engmes w1thln thc Statc of Ca]zforma the Act a.lso rcqulrcs Cahfomla

to obtam EPA authorlzatmn of any emissions standards or réquirements related

to engine emissions that Califomia seeks to adopt or enforce. Authorization is
11
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10 '
| 209(e) (2) (B) of the Clean An' Act 49 U S. C § 7543(0} (2) (B) allow other '
il :
) 'states to adopt the ermssmns sta.ndards for nonroad engmes, but thﬂ ‘5t3ﬂdﬂl’ds _

{551’4!_.5—&7528

13
LS

e ..'1';6-' "-' Clean Au' Act guaramees Lhat users of nonmad engmes m mterstate and

218 '
s unlform emissions standards and reqwrements and not to a patchwork of
19

© a2l

22

23

24

25

26

27

28

protectlve of pubhc health and welfare as those of the EPA No authonzatlon

Cahfornm is “arb1trary and capncmus,” that the Callforma regulatlons are not |
needed to mect “compelhn g and extraordmary cnndmons 7 or that the

Cahforma standards a:re “not cons1stent w1th Sectlon 209 of the Act Only

aﬁer Cah forma obtams tlle requxred EPA aumunzahon for such regulatlons does

12

‘to be granited if California has deteﬁnmed that its standards will be at least as REhAS

; fcan be granted by the EPA however 1f the EPA deterrmnes that thls ﬁndmg by ok

'adopted by orher states must bc the same as the Ca11fom1a standards and aﬂ such -

regulations are subject toa two-year waxtmg penod By these prc-wsmns the el

§ mtcmatlonal commerce in the Umted States wﬂl be Slle ect to only one sel of

reqmrements that vary from one state to another ﬁ'om county to coumy w1thm a: 2

state, or ainong cmes even w1tlun the same state or county
20. California’s failure to comply with the Act’s requirements

]eopardlzes the foregomg natmnal scheme of umfonmty and creates the

potentlal for the adoption and enforcement of d1ffenng ermssmns standards and -‘f

‘requirements by other states, and by local mumc1paht1es and local and reglonal

political subdivisions within the State of California and other states. Such lack
-12- -
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13

14l . o=
i .931 18 by CARB ‘WJll hﬁ contrary to the lmportant mtcrests of thc Umted States i35
R o] :

: 1'3

19

oinh -_en_]oms defenda:nt Wltherqpoon from gwmg E:f’fcct o or t:nforcmg 13 C(‘R §

izl

22

23

24

- 25

26

27
28
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of national uniformity in ernission standards will require the members of PMSA.

and their vessels to take different actions, p‘urchasc different fuels, and modify

: '-thc1r vessels in dlft"erent ways thzm reqmrcd by the CARB standards to mcel the

varymg reqmremsnts of ear.h such em:lty

o~ '21. Because thc rcgulatlons purport to ad0pt a:nd enforce ermssmns sy )
staiidards 01:1 ‘noriroad engmeS used aboard ocean-gomg vesseh and wcre
i adoptcd w:thout thc BPA authonyatlon requlrcd by the Clcan A1r Act, they

10|
i :conﬂlct w1th and are preempted by the C]ean A_lr Act and contravenc the ¢

Supremacy Clause of the Umted States Constxtunon =

2. Adoptmn and enforcement of 13 CCR § 2299 1 and (7 CCR §.

"m thc adopuon of umform of nanonal and mtcmatwnal standards re gu]atmg

marine engmes used in mterstate and forclgn maritime commcrcc

23. Based on the foregomg, the PMSA is cntltled to a Judgment that

2299 1 and 19 CCR § 931 18 and declares that such regu]auons are preempted ~
by the Clean Air Act. In the alterhative, the PMSA is entitled to a _]udgment that

BIIJ oms defenda.nt Wlthchpoon fmm giving effect to or cnforcmg th ese

regulatmns and dcclarcs that such rcgulatlons are pre empted hy § 209(3}(2}(A} '

of the Clean Air Act unless and umntil the State of California obtains

authorization for such regulations from the United States Environmental
-13-
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13

1 41

17

.18

19

- .2. 0.. :

21

22

23

.24

Co25

26

27

28

| ‘Pritection Agency pursuant fo § 209(e)(2)(A) of the Clean Air Act, 42 US.C. §

7543(e)(2)(A) and EPA regulations there under, including 40 C.F.R. § 85.1604.

VI
'SECOND CLAIM FOR RELIEF

[1401' Dec]aratory And 111_] unctive Rellei' Based On Preemptlon
By The Submerged Lamls Act, 43 US.C. § 1301 et & ]

24. Plamtlff realleges and mcorporates by reference Paragraphs |

through 8 and 10 through 15 of thlS Complamt as. 1f set out herc in full

is hrmted by thc federal Submerged Lands Act, 43 U S. C §§ 1301 ]3I 1; and

T'hc temtonal _]unsdjctmn and boundary of the State of Callfomla"

1312 to a lme Wlthln threc gcograpmcal rmles of the: Cahforma coast lme : e :

regul atc the condu ct of vessels cngagcd n mtemanonal or mterstate bommerce
in waters that are seaWard from Cahf‘om.la s tcmtonal boundary of three

geographlcal n’nles from its ooast line.

15 Unde'r thc Submergcd Lands Act the State DfCahfo mlahasnojun Sdlctmn to T

26. Pursuant 1043 U.S.C. § 1314(a), the Submerged Lands Act also

provides that:

“The United States retains all its navigational

servitude and rights in and powers of regulation and
‘control of said lands and navigable waters for the
constitutional purposes of commerce, nawgatton _
‘national defense, and international affairs, all of which
shall be paramount to, but shall not be deemed to
include, proprietary rights of ownership, or the rights
of ' management, administration, leasing, use, and

' -14-
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: -_-'_advance thc nanonal secunty and other mgmﬁcant mteresis of the Umted i

sea.
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devclopment of the lands and natural resources Whlch
- are specifically recognized, confirmed, established,
- .and vested in and assigned to the reSpcctlvc States and
others by section 13 11 of this utle "

15

5 2?-.. By Presldentlal Proclamahons 5928 (promulgated Deccmber 27 ! :

1988) and 72 1 9 (promulgated August 2, 1999), the United Statcs has extended S
:1ts tcrrltonal sea “to 12 nautlcal nules frorn the basehnes of the Umted Statcs !
: detenmncd in accordance with mternanonal law,” 'and its contxgﬁous zone. Lm

:.:24 mﬂes from the basclﬁles of t.‘nc Umted States detenmned in accordance w1th :

mtematmnal lav;? N By Proclamalmn 5928 the Umted States of Amenca has

extended 1ts natlona] soverelgnty a.ud Junsdlcuon to the twelve nule lﬂmt “to

i B by Proclamanon 7219 for f.“ne pm‘pose of' exer(:lsmg control by the natmnal ¥
7] , _

govemment “necee,sary to prevcnt mﬁmgement of 1ts customs ﬂscal

.mfrmgement of the above IaWS and regulatlons w1th1n its tcmtory or Lemtonal

”

'28.  Because the CARB regulations purport to regulate the conduct of

control the conduct of vessels operating in interstate and international
commerce and navigation within the State’s boundaries, they contravene the

-15-
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gl
' '-forelgn mantlme commercc and nawgatmn and the SDVerelgnty of the Umted

w15

TR A :States i the regula'aon and contro] cf such commerce and nav1gat10n tc the L S

1753:_

22
23
24
25
26
27

28
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fhree-mile limit on the State’s territorial jurisdiction established by the

Submerg‘ed Lands Act and conflict with the express retention of the national

: govenunent s powem of regulanon and control of the nawgable watcrs thhm

mlemalmna.l aﬂ‘alrs pu.rsuant to 43 U.S.C. §1314(a)(1) ‘The CARB regulahons

‘fare therefore preempted by the Submerged Lands Act and contravene the

- f%upremacy Clausc cf the Umted States Ccnsumtmn

.zg.f Adopnon and enforcement of 13 CCR § 2299 1 and 17 CCR §

| :the three-mlle 11m1t fcr purposes of commerce naﬂgatmn, nauona] defense and '

-931 i3 by CARB wm be contra:y to the 1mportant mterests ofthe Uruted States Lt

in the umfom'uty cf natmna] and mtemaucnal standards regulanng mterState and o

..cxclusmn of the Vanous States mthm the tcmtonal seas of the Umted States |

declared by Premdenﬁal Proclamanon No. 5928 and the conu guous zone
dcclared by Pres1dent Proclamatlcn No. 7219 :

" 30 Based on the fcregcmg, the PMSA is ent:tled toa Judgment that
gnjoins defendant Witherspoon from giving effect to or enforcing 13 CCR §

2299 1 and 19 CCR § 931 18 and declares these regulatlons preempted by

federal law mcludmg the Submerged Lands Act and Pre51dent1al Proclamatxons

No. 5928 and 7219, and contrary to the Supremacy Clause of the United States

Constitution.
-16-
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‘19
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W

',j_. - s |
R _0_ f (“PWSA”) 46 U S C § 3703(&) reqmrcs the Umted States Coast Guard to

11 i
o -:-'promulgate rcgulatlons regardmg thc “dc51gn, constnmhon altcrauon repau- _

13

22

23

25
26

277

28

| VIL.
THIRD CLAIM FOR RELIEF
[For Declaratory And Inj unctwe Rellef Based On
Preemption By The Ports And Waterways Sat'ety Act,
46USC §§3701et_gg_] '

':- ! 3 1. Plamnff realle ges and mcorporates by mference Paragraphs 1

i through 8 and 10 through 15 of tlns Complalnt as 1f set out here m ﬁ111

' 32 lltie I of thc Ports and Waterways Safcty Act of 1972

_‘mamtcnance -operatmn,.equlppmg, pcrsormcl quahﬁ catwns and manmng of
vesseIs necessary for the mcreased protectlon agamst hazards to ’llfe and o =
property, for nanatmn and vcssel safcty and for enhanccd pfotecnon of the e
.manneen\rlronment . i - B sy | |
‘ :: '33.. Federal regulat]onb promulgated pursuant to Tltle II of PWSA o

2 0 '_1mpose requlrements for mam and aumha.ry machmery fuel 011 Under 46

CFR. § 58 01- 10(3)(1) no fucl oil with “a ﬂashpomt of less than 60° C (140°
F) rhay be used.” Under 46 C.F.R. § 58.01-10(2)(4), a “fuel h‘avmg alower
flashpoint than othermse specﬂ:‘ied in this sectlon--for example, crudc o11--may
be used provided that such iuel is not stored in any machmery space...” The
emissions standards estabhshed by the CARB regulations effectively regulate

fuel oil use and sulfur content aboard vessels subject to thie provisions of 46
: -17-

PMSA SF 415-352-0717 P-
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I CFR.§ 58.01 even though the federal govemment has already promulgated

specific requi.rements’: that govern such fuel oil which do oot impos'e sulfur

content hrmtatlons

34 13 CCR § 2299 1 and 17 CCR § 93118 rcqmre the shtp owner |

Iﬁlel is useq_aboard a vessel within 24 miles of the Cah formaj coastlme. The

18

and operator to keep sper:lﬁc records on when where what type aud how muoh Y

:i‘éder:il 'gd{remm ent, however, has ptbmtiigated m'gmaﬁons mgaramg shipbo'ard A

recor<ﬂceepmg &.pcmﬁcally, 46 C E R § 35 O?-lﬂ(b)(S) states that entnes shall

i Ef"otaz in the logs of tanksh.tps Wlth respec:t to “Fuel 011 data Upon recolpt of fuel

_011 on board to be used as fuel Sec Sec 35 25 10 »

_on board statmg l:he quantity recewed the name of the vendor the name of the |

: - ‘5011 producer and the ﬂashpomt for which it is cemﬁcd by the producer
o 1eff- | o
i | 36_. By requmng vessel auxlllary cnglnes to meet e::msstons standards T

equ:valent to emissions by use of fuels w1th a prescrlbed sulfu.r content CARB

will 'a]so be effectively requiring vessel operators to retroﬁt vessels, if

AR '.vessel zs requlred “to malce an entry m the log of cach supply of fuel 011 recelved e

necessary, to accommodate the regulatlons However, T1t1e II of the PWSA 46

U S C § 3703(a)( 1) already estabhshes exclusxve federal doma.tn over tank | A_' :

vessel requu'ements relatmg to superstructures hulls cargo holds or tanks

fittings, equipment, appliances, propulsion machinery, auxiliary machinery; and
- 18-
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18
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boﬂers’ The CAR.B reguleﬁone interfere with federal s_tzitute's and re_'gdiatiens

p'ertain‘ing to the use of auxiliary machinery aboard iressels engaged in foreign

% _mdmterstatetrade Y

. 37. Adopuon and enforcement of 13 CCR § 2299 I and 1‘? CCR §

93 1 18 by CARB will be contrary to the 1mportant mterests of the Umt:ed States

in the umforrmty of natlonal standards regulatmg regulatlon fuel 011 used by

of releVant fuel data and the constructmn of vcssel tanks plp]l’lg and machmety E]

FOURTH CLAI]\’I FOR RELIEF

[Far Declaratury And In]unctlve Rellef Based On The
Commeree Clalme of the Umted States Constltntmn]

: g 38 Plamnff realleges and meorporates here by referencc rhe
allegatmns of Pamgraphs 1 1hrough 8 10 through 21 and 23 through 38 of this

Complamt as If set out here n full. -

_39 Arucle I, § 8 cl.3 of the Umted States Constltutlon glves the

'Congress the power “To regulate commerce w1th fore1gn nanons and among

the several states....”

40. By adoptlon and enforcement of 13 CCR § 2299.1 and. 17 CCR §
9311 8 CARB has sought to regu.late forelgn and interstate commerce in the
field of maritime foreign and interstate commerce for which Congress has

-19-
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20

imposed mﬁfbﬁﬁ ﬁéﬁdﬁﬂ regulation and control pursuant to its authority under :

the Commerce Clause Art. I, § 8, cl. 3, of the United States Constttutlon The

; :'the Commerce Clause

Adoptlc)n a:nd enforcement of 13 CCR § 2299 1 and 17 CCR §

',93 11 8 by CARB w111 be conrrary to the 1mp ortant mterests of the Umted States

:m the adopﬁdn of umform nabo'nal and mtem atlonal sta.ndards e gulatmg .

marme engmés used in lnterstate and forei gn marltlmc commerce

; ._ 42-‘. § Basc d v th e foregolngs the PMSA is entltled to prelmnnary and i

permment orders and a Judgment ‘rhat enJom defendant Wltherspoon from

gwmg eﬁect to or enforcmg 13 CCR § 2299 1 and 19 CCR § 931 1 8 and declam_.

'th ese. regulauons o be contrary f,o and unenforceable under the Commerce

Clause of the Umted States Constltutlon

PRAYER FOR RFIJFF

:for re]lef as foIIOWS

A.  For a declaration that: 1) 13 CCR §2299.1 and 17 CCR § 98113

are unlawful and prcempted by the C lean AlI‘ Act 42 u.s. C § 7543(e)(2)(A)

and regulatlons thereunder 40 C F. R § 85 1601 ets tseq; the Submerged Lands

Act, 43 U S.C. §§ 1301 ets ___q the Ports and Waterways Safety Act, 46 U. S C.

§ 3701 et seq. and regulations thereunder; and the Supremacy and Coinmerce
-20-
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Clauses of the Umtcd States Cons’ntuuon and 2) 1t 1s contrary to law for

il
2 Defendant Wltherspoon to enforce 13CCR § 2299 1 and 17 CCR § 981 13
3
ol B._' For a permanent l.!l_]l.l]lCtlDI‘l that bars defendant Wlmempoon from -
5 3 ,1mplemenl1ng or enforcmg 22 CCR § 2299 1 :-md 17 CCR § 981 13 or cqmvalent
o _n:gulanons
5 Ll For costs and attorneys’ fees as allowed by law;
53, G | _‘ ~ For such other, turther or different re_:l'ief-a.s this Courtmay deem -
i) | e e e ST B B e g ey
| Justand proper. -
g 13} Signed at Long Beach, California this Eighth Day of December, 2006.
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